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NMPABOBbBIE TEXHONOI'M NnOCPEAHUYECTBA (MEOAUALIUN)

B POCCUUCKON ®EOEPALIUN

HAVYYHO-TIPAKTUYECKOE ITOCOBUE

C.B. HUKOJIHOKUH

Hukomoknn Cranucnas BsdecnaBoBu4, KaHIUAAT IOPUAMYECKUX HAyK, IOLIEHT, 3aMECTHTEIb
3aBenytoniero kadeapoit "Teopust u uctopusi rocygapcrtsa u mpasa" ®I'OBY BIIO ®dunanCcoOBBII
yHuBepcuter npu llpaBurenbctBe P®, uwnen Accommanuum opuctoB Poccuu, wien Poccuiickoit
accoIMaluy MeXayHapoJHoro npasa, npodeccop PAE.

ABTop 60nee 120 HayuHsIx cratei u 13 MoHorpadwuii.

IIpenucnoBue

Jlroasam TpyAHO caMUM YMHUPUTHCA MEXIY COOOM, HO KaK TOJIBKO
CTaHET MEXy HUMHU TPETUH, OH UX BAPYT IPUMHPUT.

OTTOr0-TO Y HAaC BCET/Ia UMEN TaKyl0 CUIIY TPETEHUCKHIA CyI,
HCTOE MPOU3BEIICHUE 3€MJIM HAIlIEH, YCIIEBABIINI JOCEIE

0oJiee Bcex Apyrux cyaoB. B mpuponae yenoBeka, 1 0COOEHHO
PYCCKOTO, €CTh UyJJHOE€ CBOMCTBO: KaK TOJIbKO 3aMETUT OH,

YTO JAPYroil CKOIBKO-HUOYAb K HEMY HAKJIOHSETCS

WM ITOKAa3bIBA€T CHUCXOXJICHUE, OH CaM y>1<e TOTOB

YyTh HE MPOCHUTH MPOILIEHBS. Y CTYNHUTh HUKTO HE XOUET MEPBbIM,
HO KaK TOJBKO OJIUH PEIIMJICS Ha BEJIUKOIYITHOE JIETI0,

JPYTo# y>Ke pBeTCs, Kak Obl MEePeIerosaTh €r0 BEIUKOIYIIBEM.
Bot nouemy y Hac ckopee, ueM rue-noo,

MOTYT OBITh MPEKPAILIEHBI CAMBIE 3aCTAPEIbIE CCOPBI U THKOBI,
€CJIN TOJIBKO CTAHCT cpe)m Tﬂ)KYHII/IXCﬂ YCJIIOBCK UCTUHHO
ONaropoHbIN, YBaXKaeMblii BCEMHU U MPUTOM €IIIe 3HATOK
YeJIOBEUECKOT0 Cep/lia.

H.B.T'oroman

Curyanss B MHMpPOBOM HSKOHOMHKE, OOOCTPUB SKOHOMHUYECKHE MPOOJIEMbI OTEYECTBEHHBIX
npeanpuHUMaresnell, HeraTMBHO NOBIUsUIa HA HCIOJHEHHE YYacCTHUKAMHM TpakKIaHCKOTo oOopoTa
NPUHATBIX Ha ce0s JOrOBOPHBIX 0053aTeNbCTB M MOCTAaBUJIA MX Iepes] HEoOXOAMMOCThIO Oolee
BHHUMATENbHO, B3BEIIEHHO U KOHOMHO OTHOCUTBCS K CBOMM MaTepUallbHBIM pecypcaM. Bee aTo npusesno
K 3HAQUUTEIbHOMY YBEJIMYEHHUIO KOJMYECTBa OOpalleHHil B CyJbl 3a 3alIUTON HapylIEHHBIX MpaB U
uHTepecoB. Tak, B Teuenne 2011 r. Ha paccMoTpeHHe B apOuTpaskHble cynsl mocrynuio 1 249 069
VICKOBBIX 3asIBJICHUN U 3asBJICHUN <1>. ITO mpakTU4YeCKH Ha ypoBHE noka3zatens 2010 r.

<1> MWudopmauus c

caiita Beiciero Apo6urpaxsHoro Cyna Poccuiickoit ®enepauuu:
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http://www.arbitr.ru (o coct. Ha 02.08.2012).

Hecmotpst Ha To yto B 2011 T. mpomOIKUIOCH COKpAallEHHE KOJIMYECTBA MOCTYMAIOMIUX Ha
pacCMOTPEHHE B CyHIbl 3asABICHHA IO SKOHOMHYECKHM CIOpaM, BO3HHUKAIONIUM W3 TPAKIAHCKUX
MIPAaBOOTHOLICHUHM, a MMEHHO YHUCIIO TaKWX 3asBlieHUuN ymeHblnuwiock Ha 11% (2009 r. - 914 588
3asBieHud, 2010 r. - 828 341 3aasnenune, 2011 r. - 737 012 3asBnenuit) <>, 10CTATOUYHO aKTyaJlbHBIM
SIBJSIETCS. BOIIPOC O HEOOXOIMMOCTH BHEIPEHHUS HOBBIX DKOHOMHUYHBIX, I(P(EKTUBHBIX M IPOCTHIX
CIOCOO0OB YpEryJIMPOBAaHMS BO3HUKAIOIIUX CIIOPOB, KOTOPHIE B TPaBe UMEHYIOTCS aIbTCPHATHBHBIMU
(TpUMHPHUTETBHBIMHE) TIPOLIEIYPAMHU.

<1> MWnudopmamus c caidta Beicmiero ApOutpaknoro Cyna Poccuiickoit ®enepanuu:
http://www.arbitr.ru (o coct. Ha 02.08.2012).

Pa3zpute nNpUMHUpPHUTENBHBIX MPOLEAYP SABIACTCA OJHUM U3 INPUOPUTETHBIX HAIpPaBICHUU
COBEpLICHCTBOBaHUs cyluecTByrommx B Poccuiickoit denepannn MEXaHU3MOB YPETYJIHPOBAHUsSI CIIOPOB
Y 3aIlATH] HAPYLICHHBIX IIPaB I'PaXaaH.

B ®enepanbHoii neneBoii nporpamme "Paszputue cyne6Hoii cuctemsl Poccun" na 2007 - 2012 rr.
YKa3bIBAETCSl HA HEOOXOIUMOCTh BHEJIPEHUSI TPUMHUPUTENIBHBIX MPOLEAYP, BHECYACOHBIX U JOCYICOHBIX
CHOoCOOOB  yperyJiupoBaHUsS CIIOPOB, B TOM YHCJIE BBITEKAOIIUX U3  aJIMHUHUCTPATUBHBIX
MIPAaBOOTHOIIEHUH, KOTOPBIEC TIO3BOJISIT CHU3UTH HAarpy3Ky Ha CyJed W, KaK CJIeICTBUE 3TOTO, CAKOHOMHUTH
OIO/PKETHBIE PECypChl U MOBBICUTH KA4e€CTBO OCYILECTBIEHUS npaBocyaus. [Ipu sTom mpenmnonaraercs
IIUPOKOE BHEAPEHUE MPOIEAYP MEAUAIMU B KAYECTBE MEXaHU3MOB peaju3allH TOJO0KEHUI 3aKOHOB
Poccuiickoit @deneparuu, npeaycMaTpUBAIOIIUX BO3MOXKHOCTD IPUMHUPEHUSI CTOPOH.

Kpome Toro, @enepanbupiit 3akoH oT 27 utoist 2010 r. N 193-03 "OO6 anbrepHaTUBHOMN MPOIIEAYPE
yperyJIupoBaHus CIIOPOB C Y4aCTHEM MOCpeTHUKa (Tporeaype Meauanuu)" (1anee - 3aKoH 0 MeIUallnn),
BeTynuBIuid B crity ¢ 1 staBapst 2011 r., co3maer mpaBoBble OCHOBAHUSI JJIsI CTAHOBJICHUS U Pa3BUTHUS
meauanuu B Poccuiickoit denepanuu, BAsSETCS MPAKTUYECKUM IIATOM K peain3aliiid MEpONPUATHH 1O
BHEJIPEHUIO TPUMHUPHUTEIBHBIX MPOILEAYp, MPEIyCMOTPEHHBIX B Ha3BaHHOW @DenepanbHON I1€TIeBOM
porpamme.

Ha 3HaunmmocTh BHEApPEHHS B POCCUHCKYIO MPABOBYIO CHUCTEMY MHCTUTYTa Meaualuu oOpalieHo
BHuMmanue B [locnanum Ilpesunenra Poccuiickoit ®@enepaunn denepansHomy Cobpanuio PO ot 22
nexadpst 2011 r. Kpome Toro, B mepeune nopyuenuid [Ipesumenta Poccuiickoit denepamuu ot 26
nexabpst 2011 r. N I1p-3884 u nopyuenuii [Ipencenatens IlpasurenscrBa PO ot 29 nexabps 2011 r. N
B3-1113-9278 mno peanu3auuu OCHOBHBIX TOJOXKeHUH ykasaHHoro Ilocmanusi roBOpUTCS O
HEOOXO/MMOCTH  OCYIIECTBJICHUSI TPABOBOM perjaMeHTAallid BOIPOCOB, KAaCAIOLIUXCS BBEIEHUS
00s13aTeIbHBIX TPUMUPHUTEIBHBIX MPOLIETYp MPH pa3pelieHuu HEKOTOPHIX BUJIOB CIIOPOB.

Menuanus B Poccun - 3T0 peanbHO CYLIECTBYIOIUMM WHCTUTYT, NEUCTBYIOIUMM M JEHCTBEHHBIN
CIOCO0 pa3peleHHs CIOPOB B COBPEMEHHOM POCCUIICKOM OOIIECTBE.

Kak CIIpaBCAJIMBO OTMCHACT ]_IA H_IaMJ'II/IKa]_HBI/IJ'II/I, CCTOAHA MOXHO CKa3aTb, 4YTO BCC TpHU
OCHOBHBIX H€O6XO}II/IMBIX OJIEMCHTA JIsI BHCAPCHUSA U PACHIPOCTPAHCHHSA HOBOI'O MHCTHUTYyTa B OonbIIEH
WM MEHBIIIEH CTEIICHH Y HacC CCThb. 3T0, BO-TICPBLIX, 3aKOH, KOTOpBIﬁ U SIBIIIETCS KIHOUYEBOM OTHpaBHOﬁ
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TEeMOU JaHHOU craThy. OTHOIICHHE K HEMY HEOJHO3HAYHOE, OJIHAKO, He Oyb 3TOro 3aKoHa, HE OBLIO Obl
" IMOJICMHUKHU O BO3MOJKHBIX IMYTAX Pa3BUTUA MCAWALIlUU B Hameu CTpaHEC; BO-BTOPLIX, I/IH(bOpMI/IpOBaHI/Ie
HACEJICHUS M Pa3IMYHBIX MPO(PECCHOHANBHBIX TPYIMI KaK MOTEHIMAIbHBIX IOJIb30BATEICH MeIUallHu.
OT10 uMHGOPMHPOBAHME, KOHEYHO, €IIe JOJroe Bpemsi OylIeT OCTaBaThCs Ha ropasfo 0Oosee HHU3KOM
YpOBHE, HEXEJH X0TeNoCh Obl. Benp maxe B Takux crpanax, kak CILIA, BenukoOputanus, rae Meauanus
BOCTpeOOBaHA YK€ HE IMepBOE JecATuiieTde, o Hed 3HawT He Oonee 10 - 20% mnpocThiX HrOACH.
[TpocBetutenbekas padoTa, GOPMHUPOBAHUE MTPABUIBHOTO MPEICTABICHHS O MEIUAIIMN B OOIIIECTBEHHOM
CO3HAHWHM - ITO 3aja4a Ha BCe BpeMeHa. M oueHb BaXXKHO, KaK U KEM 3TO OYIET IeNaThCs; B-TPETHHUX,
BO3HUKHOBEHHUE U (HOPMUPOBAHHE IPOPECCUOHATHHOTO COOOIIECTBA MEAHATOPOB <2>.,

<2> http://blog.pravo.ru/blog/mediacia/5910.html

JleiicTBUTENBHO, POJb IMOCPEIHUYECTBA (MeIuallMu) akTyaldbHa He ToJbKo Ui Poccuiickoii
®enepanun. Eciin o0paTUTHCS K OIBITY €BPOMEHCKUX TOCYIApPCTB, TO MMOCPEIHUUECTBO 3aBOEBHIBAET BCE
Oosbplliee TpU3HAHHE M MOMYJSPHOCTh CpPed MpeACTaBUTENCH nernoBoro mupa. Tak, eBporenckue
KOMMEPCAHThI, aKTUBHO yYacTBYS B DKOHOMHYECKOM O0OpOTE B pamMKax €IMHOTO PBIHKA, CO3/IaHHOTO
EBponeiickumM C€0I030M, CTOJIKHYJIUCh C Pa3JIMYHBIM IMPABOBBIM PETYJIMPOBAHHEM MEKIyHAPOIHBIX
KOMMEPYECKUX CHEJIOK B EBPONEHCKUX TOCYJIapCTBaxX, a TAKXKe C KYJbTYPHBIMH, HAlMOHAJIbHBIMU
pa3MyusMU €BPOIEHIIEB, MPOKUBAIOLIMX B pa3HbIX rocygapcrBax. Tem He MeHee ISl IMPEOJI0JICHUS
MPaBOBbIX,  KYJbTYPHBIX,  S3BIKOBBIX  OaphepoOB  €BPOMEHCKHE  KOMMEPCAHTHI  HCIOJIb3YIOT
MOCPETHUYECTBO.

B Hacrosmem wW3gaHMM  pacCMOTPEHbI W MPOAHAIM3UPOBAHBI  CYLIECTBYIOLIME  BHUIbI
MOCPEHUYECTBA, BBISIBICHBI MTPABOOTHOLICHHS, KOH(PJIUKTHI IO KOTOPHIM JIy4YIlle BCETO Pa3pelIaroTcs C
MPUMEHCHHEM TPOLEAYPhl MOCPEAHHYSCTBA (METUAIMH), BBISBICHBI CHCHH(PUYICCKHE YCPTHI
MOCPEHUYECTBA (MEIUAIIMH), UCCIEIOBAaHO HAIMOHATIHFHOE U MEXKIYHAPOIHO-TIPABOBOE PEryIHPOBAHUE
ITOCPETHUYECTBA.

Ha ocHoBaHMM »53TOro OBUIM cleNaHbl BBIBOABI U CHOPMYJIHMPOBAHBl MPEAJOKEHHUS O
COBEpIICHCTBOBAHUIO 3aKOHO/ATEIbCTBA PETYJIUPYIOIIEro MPUMEHEHUE MOCpeAHNYecTBa (Meaual) B
Poccutickoii denepanuu.

Mnasa 1. MOCPEAHUYECTBO (MEAUALINA) KAK AIIbTEPHATUBHASA
NMPOLIEAYPA YPEINYIIMPOBAHUA KOH®JIMKTOB

§ 1. MecTo anbTepHaTUBHBIX CIIOCOOOB YPETYJIUPOBAHUS
KOH(JIMKTOB B CUCTEME 3aIUTHI IPAXKJaHCKUX IPaB

"Kaxmas ctpaHa CTpPOUT CyJeOHYIO CHCTEMY HMCXOJs M3 COOCTBEHHBIX morpeOHocTeil. Ho ecth
HEeKHe O0IIeyeIoBeYeCKHE [IEHHOCTH, KOTOPhIE HE MOTYT HE YUUTHIBAThCS B OOIIECTBE, OTHOCSIIEM cels
K JIEMOKpaTH4YeCKOMY. DTO IPaBo Ha CyAeOHYIO 3amuTy" <3>.

<3> A6oBa T.E. ApOuTtpaxkusiii cya B cyaebHoi cucteme Poccuu // T'ocympapctBo u npaso. 2000. N
9.C.9.
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Haubosiee n3BeCTHBIMHU CIIOCOOAMHM 3aIUTHl TPAXKIAHCKUX MPAB CUUTAIOTCS JIMYHAS 3allUTa MPaB
(camozamuTa) M TOCYJApCTBEHHAas 3alluTa IpaB, KOTOpas OCYILIECTBISIETCS CyIeOHOW cucTteMoit
rocy/1apcTBa.

B Poccuiickoit ®enepanuu AESTEILHOCTh CYAOB IO OCYIIECTBICHHIO MPABOCYAMS B paMKax
IPaXTaHCKOTO M apOUTPa)KHOTO TPOIlecca HAMpaBICHA HA 3aIUTy HAPYIICHHBIX WJIH OCHApHUBAEMBIX
IpaX/IaHCKHUX MPaB M OCYIIECTBISETCS B COOTBETCTBUU C MOJBEAOMCTBEHHOCTHIO 1€, YCTAaHOBJIEHHOM
IIPOLIECCYATIbHBIM 3aKOHOAATEIbCTBOM.

OnHako B YCIOBHSIX PBHIHOYHOW SKOHOMHKH C YY€TOM OIBITA JPYTHX TOCYAAPCTB aKTyaJIbHBIM
CTaHOBHUTCS HCIOJB30BAaHUE MWHBIX CIIOCOOOB YpETyJIUpOBaHHsS CIOPOB W TOCYHAPCTBEHHBIX H
HEToCyJapCTBEHHBIX (POpM 3aIlMTHI MPaB, YTO BBI3BAHO IMOTPEOHOCTAMH pehOPMUPOBAHUS CyneOHOMN
CHCTEMBl U HEOOXOJUMOCTBIO Oojiee 3(p(PEeKTUBHOTO PACCMOTPEHHUs! T'pa)KIaHCKO-TPABOBBIX CIIOPOB U
o0ecreueHus TOCTYITHOCTH MPABOCY M.

YperyimpoBaHHe CIIOPOB O TpPaBe IMPEACTaBISET COOOM CaMOCTOATEIBHYI (OpMy TPaBOBOM
3alUThl, CyThb KOTOPOM 3aKJIIOYAaeTCs B COBMECTHBIX JIEHCTBUSAX CIOPSIIUX CTOPOH MO JUKBUIAIUH
BO3HHUKIICTO KOH(bJII/IKTa. bonpmoe 3HadyeHme wuMeeET 3aMHTCPCCOBAHHOCTE YYaCTHHUKOB CIIOpa B
BOCCTAHOBJICHMM HOPMAJbHBIX, OECCHOPHBIX IPABOOTHOIICHWH JUIsi OCYLIECTBIICHUS AalibHEHIIeH
SKOHOMHUYECKOM JACATCIIbHOCTH. B INEpBYIO OUYCPCAb OTO OTHOCHUTCA K HPUIUYCCKHUM JIMIaM,
CTPEMSIINMCS K COXPaHEHUIO JUIUTEIbHBIX, ONTUMAIbHBIX JJI1 HUX OTHOIICHUN C KOHTPAareHTaMHu.

Ecimu obparuthes k ct. 11 I'pakganckoro koaekca Poccmiickoit @enepanuu (naiee - 'K PO), To B
Hell 3aKperuieH He TOJBbKO CYJIeOHBIM MOPSIO0K 3allMThl HAPYIICHHBIX WM OCHOPEHHBIX TPAXKAAHCKUX
IIpaB B TOCYJAapPCTBEHHBIX cydax (Cylax oOuied IOpUCAMKIUN U apOUTPaKHBIX CyJax), HO U B YaCTHBIX
(Tpereiickux) cynax. bosnee toro, cornacuo ct. 401 TpynoBoro xonekca Poccuiickoit denepanuu (nanee
- TK P®), xonnexkTuBHbIN TPyIOBOM CIOP MOXKET OBITh PACCMOTPEH NMPUMHUPUTEIBHOW KOMHUCCHEH, ¢
y4acTHEM MOCPEHHUKA UK B TPYAOBOM apOUTpaxe.

beccriopHbIM siBisieTcsl TOT (DakT, 4TO AJIPOM BCEM CUCTEMBI pa3pelIeHHs] MPABOBBIX CIIOPOB,
BO3HUKAIOIIMX M3 TPAKIAHCKMX  IPABOOTHOIICHHWM, OCTAaeTCsd  yperyjJMpoBaHUE CIIOPOB B
rOCyJJapCTBEHHOM CYJ€OHOM OpraHe, MOCKOJIbKY "...J1F000M TOCYyAapCTBEHHBIN CYy/1 OJIMIIETBOPSET COO0M
CyZeOHYIO0 BJIACTh - OTIPABIISAET MPABOCYIHE; AEATEIbHOCTh TOCYAAPCTBEHHBIX CY/IOB OCYILECTBIISETCS
nMmeHeM Poccuiickori ®Pepepanuu, T.€. BCE PEHNIEHUS TOCYJAPCTBEHHbIE CYyAbl KaK HOCUTEIU
roCyJJapCTBeHHOH (CyZeOHOI) BIAacTH BBIHOCAT OT MMeHH Poccuiickoit ®enepauuu. BoiHOCHUMBIE 11O
pe3ysibTaTaM pacCMOTPEHHS CIIOPOB CyAE€OHblE pElIeHUs MOCie BCTYIUIEHUS HMX B 3aKOHHYIO CHITY
CTaHOBSATCA 00I1€00s3aTeNbHBIMU (TMPU3HAIOTCS 00S3aTENbHBIMU JUIsI MCTIOJHEHUS BCEMH JIMLAMHM Ha
tepputopun Poccuiickoit ®denepaiun), 4To, BOPOUEM, HE JIMIIAET YyYAaCTBYIOUIMX B JIeJd€ JIMI[ IIpaBa
o0xajoBaTh UX. B ciydae ecnM BBIHECEHHOE TOCYIApCTBEHHBIM CYIOM pEIIeHHE HE HCIOJIHAETCS
JOJKHUKOM J1I00pOBOJIBHO, OH MOJKET OBITh MPUHYXKIEH K HCIOJHEHHUIO 3TOT0 PEHIeHMs CHEeIHalbHO
CO3JIaHHBIM OPraHOM - CJIy>K0OU CyZIeOHBIX MPUCTABOB" <4>.

<4> PoxkoBa M.A., Emucees H.I'., Cxksopuo O.IO. JloroBopHoe mnpaBo: coIjlameHus o
MOICYTHOCTH, MEXTYHAPOIHOHN TOICYAHOCTH, TPUMHUPHUTEIBHON MTPOIIEAYyPE, apOUTpaKHOE (TPETEHUCKOE)
u mupoBoe coriamenus / [log obmr. pen. M.A. Poxkosoii. M.: Craryr, 2008. C. 324.
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JleiicTBUTENIEHO, MHOTOBEKOBAS MPAKTHUKA BCEX BBHICOKOPA3BUTHIX CTPaH YOSAUTEIHHO JOKA3bIBACT,
YTO JOCTHDKEHHE BBICOKMX TEMIIOB SKOHOMHYECKOTO pPOCTa CTAaHOBUTCS BO3MOXHBIM TOJBKO TIPU
Hammuuu dPQPEKTUBHON CyHAeOHOW CHUCTEMBI, aKTUBHO IOMOTAIONIEH MPOrpeccy MPOU3BOJICTBEHHBIX
orHomeHui. [Ipu HepaboTocnocoOHOM, HEIPDEKTUBHON M HEaJEeKBAaTHOW OOBEKTUBHBIM IMOTPEOHOCTIM
PBIHOYHON OSKOHOMHMKH CYyJIeOHOW CHCTEME BCE TIONBITKM TOCYAAPCTBEHHBIX BIACTCH JOOUTHCS
OILIIyTUMOT'O IKOHOMHYECKOT0 TIporpecca 0e3pe3ysIbTaTHBI.

Tem He MeHee He Bcerjga LENecooOpa3HO pelIaTh BO3HUKAIOUINE KOH(MIMKTBHI IMOCPEICTBOM
oOpatieHusi B cya. Bo-mepBbIx, 3amuTa npaB B CyJeOHOM MOpSAIKE JOJKHA ObITh HE €IUHCTBEHHBIM
CrocoOOM  YperyJIMpOBaHHsSI  BO3HHKAIOMIMX KOHQIMKTOB MEXAY CYOBEKTaMH TPaXKIAHCKUX
MIPaBOOTHOLIEHH; BO-BTOPBIX, IIPU YYACTHH B CIOPE MHOCTPAHHBIX JIUI[ MOTYT BO3HUKAThH CJEIYIOIIHE
PUCKM W TPYAHOCTH, KOTOpBIC JENAloT MpOLEeAypy oOOpamieHuss B TOCYJApCTBEHHBIM  CyI
HEMPUBJIEKATEIbHOM:

a) He3HaHue o00sA3aTeNbHOrO Ui INPUMEHEHHS] HWHOCTPaHHBIM TOCYAAPCTBEHHBIM CYAOM
IPOILECCyaIbHOIO MOPSI/IKA, YTO Ha IPAKTUKE O3HaYaeT HEOOXOIMMOCTh OOpaIleHuUs K yCIyraM MECTHOTO
aJBOKaTa, KOTOpBIM HE BCErja MpOSBISET JIMYHYIO 3aMHTEPECOBAHHOCTH B CKOPEHIIEM OKOHYaHUU
cyaeOHOro pa3oupaTenbCTBa U KBATM(PHUKALIMIO KOTOPOTro HE BCErJa BO3MOXHO ONPEACIUTh 10 MOMEHTA
HAJICJICHUS €r0 COOTBETCTBYOLIMMU ITOJITHOMOYMSIMU;

6) 0053aTeNBHOCTD OCYHICCTBJICHHU cyz[e6Hor0 pa36I/IpaTeJIBCTBa Ha A3BIKC TOCydapCTBa
MCCTOHAXOXKACHUA Cyada, B CBA3M C 4YCM BO3HUKACT HCO6XOI[I/IMOCTI> nepesoaa BCEX OOKYMCHTOB,
Kacaromuxcs C11opa, Ha A3bIK, no;:mexcamnﬁ IMPUMCHCHUIO. HpI/I 9TOM AOCTATOYHO 4YacCTO Takoi IepeBoa
JOJIKCH OBITh 3aBCPCH MPUCAKHBIM IIEPECBOAYUKOM, KOTOpI-)If/'I HC BCCriaa B I[OCTaTOqHOfI MEpC BJIAOCCT
TOpFOBOﬁ WU TEXHUYECKOM TepMHHOHOFHeﬁ;

B) HaJM4M€ HECKOJbKUX HMHCTAHIMH M CBOWCTBEHHBIM I'OCYJapCTBEHHOMY CYIy IpoLEecCyalbHbIN
(dopmanu3M, 4TO COCOOCTBYET 3aTATUBAHUIO pa30UpaTeIbCTBA U BIICUET JOMOIHUTENIbHBIE PACXObI;

I) OTCYTCTBHE€ HEOOXOJMMOH KOMIETEHIMH Yy CyJIed, IOCKOJIbKY IOATOTOBKAa CyJei
rOCy/IapCTBEHHBIX CYZOB pacCUMTaHa Ha NMPUMEHEHUE HOPM HAIlMOHAJIBHON IPAaBOBOM CHCTEMBI, XOTS
YCIIOBUSI KOHTPAKTa HE BCEI/la MOAYMHSAIOTCS MaTepUaIbHOMY IIPaBy AaHHOrO rocynapcrsa. [Ipumenenue
e TOCYJapCTBEHHBIM CyJIOM HMHOCTPAaHHOI'O IIpaBa CBSA3aHO, KaK MpPaBWIO, C HEOOXOJIUMOCTBIO
MIPOBEJICHUS JIONOJHUTENIBHBIX AKCIIEPTU3 U MOJIYYEHHUEM 3aKJIFOUEHUSI COOTBETCTBYIOLUX CIIEUAINCTOB;

1) HEpaBHOE OTHOIIEHHE K CTOPOHAaM cropa (B CHJIY TOTO YTO CyIbH TOCYJAPCTBEHHBIX CYyIIOB
JOCTaTOYHO YacTO CKJIOHHBI 0OJiee CHUCXOIMTEILHO OTHOCHTHCS K yYaCTHHKAM pa3OupaTesbCTBa,
KOTOpBIE SIBIISIOTCS CYOBEKTaMH JAHHOTO TOCYIApCTBAa, CIEAYET HE COMJIACHTHCS C JAHHBIM ITYHKTOM,
IMOCKOJIbKY OH O0O3HAa4a€T HApPYIMICHHUE INpPHUHIOHIIA paBHOIIPAaBUA CTOPOH, YTO HCBO3MOXHO aIllpuoOpu. -
C.H.);

€) OrpaHHuYeHHasi BO3MOXKHOCTb HCIOJHEHHS pelIeHUs TOCYJapCTBEHHOTO CyAa Ha TEPPUTOPUHU
MHOCTPAaHHOTO TOCyAapcTBa B CUJIY OTCYTCTBUS YHHMBEPCAIbHBIX MEXKIYHAPOIHBIX JOTOBOPOB,
MO3BOJISIIOIIMX OCYIIECTBIISATh NMPUHYIUTEIHOE UCTIOJHEHHE PEUIeHHs] TOCYIapCTBEHHOIO Cy/la OJHOTO
rocy/apcTBa Ha TEPPUTOPUH APYTOro rocygapcraa <5>.
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<5> beiikep u Maken3u: MexayHapoaHblii KoMmMepueckuid apoutpax. ['ocygapcrsa LlenTpansHoit
u Bocrounoit EBponer 1 CHI': Yuebno-npaktuueckoe nocodue / OTB. pen. A. Trinens, B. XBaneit. M.:
BEK, 2001. C. 4, 5.

Pe3toMupysi BBIIIEHU3JIOKEHHOE, MOXHO 3aKIIOUUTh, 4YTO IpPHU YPETyJIUPOBAHUMU KaKUX-JTHOO
IIPOTUBOPEUUNl MEXAY CYObEKTaMH TIPa)XIaHCKO-IIPAaBOBBIX OTHOLIEHUH IPEUMMYLIECTBO JIOJIKHO
OTJAaBaThCsl ANbTEPHATUBHBIM CIOCO0AM pa3pelleHus CIIOPOB, MOCKOJIbKY M B MUPOBOW IPAKTHKE POJIb
TaKUX CII0COOOB 3HAUUTEIILHO BO3PACTAET.

B kauecTBe mprMepa akTUBHOTO Pa3BUTHS U IIMPOKOTO UCIIOJIb30BAHUS aJIbTEPHATUBHBIX CIIOCOOOB
paspelieHusi CopoB MO>KHO TMPUBECTU AHTJIOCAKCOHCKYIO cucTteMmy mpaBa. Pesynbrarsl ompoca 1000
KpYIHEHUIIUX aMEPUKAHCKUX KOPIIOpALMM MOoKa3aiu, 4To 88% U3 HUX B TEUEHUE MOCIEIHUX TPEX JIET
MCIIOJIb30BAIM Meauanuio, 79% olOpamanuch K apOuTpaKHbIM MexaHu3Mam, 81% HazBalld MeIHaIuio
Oornee mpuemiieMoil ¢opmoii, Hexenu cyneOHas mporenypa, 59% OTMETUIH, YTO OHA MO3BOJIMIIA
COXPAHHUTH B MOCIIEAYIONIEM MTAPTHEPCKUE OTHOMICHHUS MKy YIaCTHUKAMU criopa <6>.

<6> XepconneB A.Ml. AnbTepHaTHBHOE pa3pelieHHe CIOpPOB: MPOOJIEMBI  MPABOBOTO
peryiupoBaHus U eBpornerckuil onbIT // Poccuiickuii ropuandeckuii xypHai. 2003. N 3. C. 16, 17.

BaykHO OTMETUTB, 4TO B HacTOsIILEE Bpems "...mpeanpuHumarenu B Poccun Tak ke, Kak U B Ipyrux
CTpaHax, UMEIOT BO3MOKHOCTh BbIOOpa ()OPM M METOJOB pa3pemieHus] CIIOpPOB M MHBIX KOH(IHUKTOB,
BO3HUKAIOIIMX B CBSI3M C OCYILECTBICHUEM HMH IPEANPUHUMATEIBCKOM IEATENBHOCTH, U BCE JIMLA
npuOeralT JUIsi STOW e K HCIOJB30BAaHHUIO aJIbTEPHATUBHBIX METOIOB, 0€3 MpHUBICUYCHUS
rOCYJJapCTBEHHbIX OpPraHoB cyaeOHoW Biactu" <7>. MHBIMM CIOBaMH, B COBPEMEHHBIX YCJIOBHUSAX
YYaCTHUKM 3KOHOMHYECKOM JESATEIbHOCTH OCO3HAIOT IPEUMYIIECTBA aJbTEPHATUBHBIX CIIOCOOOB
YPETryJIUpOBaHuUs CIIOPOB IO CPAaBHEHUIO C PACCMOTPEHHUEM €l B rOCYAapCTBEHHBIX cyaax. [loaToMy Ha
HACTOAILEM JTale BaXKHBIM SBISIETCS OOecleueHue TOoCy/IapcTBOM IIpaBa CTOPOH Ha BHIOOP (OpPMBI
3amMThl (OOpamarthest B CyaA s pa3pelieHus cropa jJubo u30paTh MHYIO (GOpPMY 3alIUThl CBOMX
MHTEPECOB) MOCPEICTBOM YCTAHOBJIEHUS IIPABOMEPHBIX U JOCTYMHBIX MPOLEAYP YPETyINPOBAHHUSL.

<7> AnpgpeeBa T.K. Hexoroprsie kommenTtapuu k denepanbHomy 3akoHy "O TpeTeiickux cyaax B
Poccuiickoit @enepanun" // Xozsiictso u npaso. 2003. N 1. C. 21.

AJNbTepHATUBHBIE CHOCOOBI ypPEeryJMpOBaHUs CIOPOB KaK WHCTUTYThl CaMOpPEryJIUpOBaHMs
IpaX/IaHCKOro o0IIecTBa MOTYT NPUMEHATbCA Hapsaay ¢ cyaeOHoM ¢opmoil 3amuTel. [lpu 3TOoM Takue
IIPOLEYypBl BOBCE HE NMOAMEHSIOT F'OCYJAapCTBEHHOE NPABOCYAUE M HE HAPYIIAIOT KOHCTUTYLIMOHHOTO
IIpaBa TpaKAaH Ha CyJaeOHyro 3amuTy. biaronaps albTepHaTUBHBIM CIIOCO0aM ypEryJIHMpPOBAaHUS CIIOPOB
CTOPOHBI MOTYT CaMOCTOSATENBHO YPEryJaupoBaTh KOH(IMKT Ha B3aMMONPHUEMIIEMBIX YCIOBHUSX, YTO
OyZeT criocoOCTBOBATh YKPEIUIEHUIO X PENyTalli U COXPAaHEHUIO TApTHEPCKUX OTHOLICHHH.

Kpome Toro, xenanue cyObeKTOB IpaskIaHCKUX IPAaBOOTHOLICHUH M30€KaTh PACCMOTPEHUS Jienia B
CyJle MHOCTPAHHOI'O TOCYJIapCTBa, 4 CJIENOBATEIBHO, U CBECTM K MMUHUMYMY BIIMSHUE BBIIICYKa3aHHBIX
HETaTUBHBIX MOMEHTOB, BO3HUKAIOIIUX IIPU PACCMOTPEHUU [ela B Cy[€ MHOCTPAHHOIO IrOCYJIapCcTBa, U
CHOCOOCTBOBAJIO MOMCKY HOBBIX, SKOHOMUYHBIX, 3()PPEKTUBHBIX U MPOCTHIX METOJ0B YpPEryJIHWPOBAHUS
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KOH()JIUKTOB.

Mexay TeM MpeuMyIecTBa albTepHATHBHOTO paspenieHus crnopoB (APC) 0coOCHHO OYeBUIHBI B
CpaBHEHHUU C CyJeOHOM (pOpMOIi 3aIIUTHI IIPaB.

I'maBHbIMH tocTouHCTBaMU APC sBIIsIOTCS, BO-IIEPBBIX, €I0 3KOHOMUYHOCTb, 3 UIMEHHO IPOCTOTA
MPOLEAYP, OTCYTCTBUE KECTKUX MPOLIECCYaTbHBIX U JI0Ka3aTeIbCTBEHHBIX MPABUI HU30aBIISIIOT CTOPOHBI
OT W3JIMIIHAX (DMHAHCOBBIX 3aTpaT, KOTOPBIE BCEr/Ia COMYTCTBYIOT CyAeOHOMY pa3OupaTeibCTBY;
BO-BTOPBIX, BBIUTPHILI BO BPEMEHH, MOCKOJBKY allbTEPHATUBHBIE MPOLEAYpPHl YPEryJIUPOBaHUS CIIOPOB
3aHUMAIOT OT OJJHOTO JHS JI0 HECKOJIBKUX MECSIIEB, HO HE TOJIbl, KaK ATO CIy4yaeTcsi B CyeOHOi cucteme,
€ClIi N0 MPOXOJUT Yepe3 BCe MHCTAHLIMU; B-TPETbUX, BO3MOXHOCTh BbIOOpa mocpeanuka (apoutpa,
MeaudaTopa ¥ T.JI.), TOCPEIACTBOM KOTOpPOro OyayT paspemarbcs pa3HOINIACUs; B-YETBEPTHIX,
KOH(UIEHIIMATBHOCTh PAa3pEeLICHUs] CIIOPOB (HEIJIACHOCTh CaMOM MpOLEAYphl M COXpaHEHHE B TailHe
uHpOpMaNKH, MTOJYYCHHON B XOJl¢ aJbTEPHATUBHOW MPOLEAYPHI); B-IISATHIX, BO3MOXKHOCTh JIJIsI CTOPOH
cCaMHM KOHTPOJMPOBaTh MpPOLEAYpY pa3OupaTenbcTBa U €€ pe3yibTaT, T.e. MPaKTUYECKH Iro0as
nporenypa 3aKaHINBACTCS JOCTHKEHHEM B3aWMOBBITOIHOTO COTJIALICHHUS, 3a UCKIIOYCHUEM apOuTpaxa
C €ro 0COOEHHOCTSAMU (COCTA3ATEIBLHOCTHIO U 003aTEILHBIM PEILICHUEM ).

Cpa3zy BBIIEIMM OYEBHJHBIC MPUHIUIUAILHBIE OTIWYHMS TaKUX MOHATHH, Kak 'paspernieHue
criopo" u "yperynupoBanue KoHGIUKTOB", ucnonb3yembix B APC.

OTMeTHM, 9TO TIPEJICTABIISAIOT CO00M MOHATHS "KOHMIMKT" 1 "crop".

KoH(pauKT - cTONKHOBEHUE, Cephe3HOE pa3HOTIacue, Crop <8>.

<8> Osxeros C.M. Cnosapse pycckoro s3sika. U3n. 8-e, crepeorun. M.: CoBeTckast SHIIUKIIONEIMS,
1970. C. 285.

Kondmukr (mat. conflictus; anrn. conflict) - CTOTKHOBEHHE, CEphE3HOE pa3HOTIACHE, CIIOp;
IOPUINYECKUH KOH(IMKT - HPOTHBOOOPCTBO CTOPOH (TOCYAApCTB M HX OPraHOB, OOIECTBEHHBIX
00BETMHEHNH, TPaXKIaH) C IENBI0 MPOTUBONPABHOTO M3MEHEHHUsI CTAaTyCa W IOPUIMYECKOTO COCTOSHUS
CyOBEKTOB MpaBa <9>.

<9> Tuxomupona JI.B., Tuxomupor M.IO. IOpunnueckas suuuknoneaus. Mzn. 5-e, mom. u
nepepad. / [Tox pen. M.1O. Tuxomuposa. M., 2006. C. 440, 441.

Kondukr (nar. conflictus) - cTonkHOBeHHE MEXY CIIOPSAIIMME HECOTIIACHBIMH CTOpOHaMK <10>.

<10> TonxoBsiii cinoBaps pycckoro sizbika: B 4 1. / Coct. B.B. Bunorpanos, I'.O. Bunokyp, b.A.
Jlapun u ap. / Ilox pen. A.H. Ymakosa. M.: Pycckue crnoBapu, 1994. C. 1453.

Kougmukr (mat. conflictus - CTONKHOBEHHE) - CTOJKHOBEHHE MPOTHUBOMOJOKHBIX HHTEPECOB,
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B3IJISJI0B; CEPbE3HOE pa3Horjacue, OCcTphlil criop <I1>.

<11> CnoBapp nHOCTpaHHbIX ci0B. 10-¢ u3m., crepeorun. M.: Pyc. sa3., 1983. C. 251.

Kondankrom B MeXIyHapOJHOM 4YacTHOM IIpaBe CJIEAyeT OINpeleisiTh TaKOe COCTOSHUE B
MOJIOKEHUH YYAaCTHUKOB MEXIYHApOIHOTO HEBJIACTHOT'O IMPAaBOOTHOUICHUS, IPU KOTOPOM HAOIIOAAeTCs
IPOTHUBOCTOSIHIE OOBEKTUBHO PACXOMAAIINXCS WHTEPECOB, IeNed W IOPUIMYSCKH 3HAYMMBIX JICHCTBUI
CTOPOH IPaBOOTHOLICHUS. MeXIyHApOAHBIM KOMMEPUYECKUM KOH(IUKTOM CIIEIyeT CYUTATh CIOKHBIN U
HEOJHOPOJHBIH 10 CBOGH MpHpoAe CHeNM(UYECKU TUI KAaueCTBEHHOTO B3aMMOJEHCTBUS,
3aKJIIOYAIOIIUICS B CTOJKHOBEHHHM WHTEPECOB YUYACTHHKOB MEXKIYHAPOJHON KOMMEPUYECKOW CHEJIKH,
OOBEAMHEHHBIX CBA3SIMH HEBJIACTHOTO (YacTHOTO) XapakTepa, MpPU PaCIpeNesiCHUH SKOHOMHYECKHX
(MaTepuaNbHBIX ¥ HEMATePHAIBHBIX) OJIar B MEXKAYHAPOJIHOM KOMMEpPUYECKOM 00opoTe <12>.

<12> Cronerosa JI.2. KOHQIHUKTE B MEXIYHAPOIHBIX KOMMEPUYECKUX CACIKAX U AIbTCPHATUBHBIC
CyleOHOMY CIIOCOOBI UX paspelieHus: ABToped. quc. ... kKaua. opua. Hayk. M., 2007.

Crop - 1) cnoBecHoe cocTsi3aHue, 00CyKIeHHEe Yero-Huoyb, B KOTOPOM KaX/Iblil OTCTauBaET CBOE
MHEHUE, CBOIO MIPaBOTY; 2) B3aUMHOE NPUTA3aHUE Ha BIIaZIEHUE YeM-HUOY1b, pa3zperaemMoe cyiom <13>.

<13> OsxeroB C.M. CnoBaps pycckoro si3bika. 3. 8-e, crepeotun. M.: CoBeTckas SHIMKIONEINS,
1970. C. 747.

Crop - 1) B3auMHOe mpepekaHue, cloBecHOe (YCTHOE MM IMHCbMEHHOE) COCTSA3aHUE, B KOTOPOM
Ka)K/1asi U3 CTOPOH OTCTaWBaeT CBOE MHEHHE, JTOKA3bIBa€T CBOIO IPABOTY; 2) B3aUMHOE IPHUTI3aHUE
(06b14HO Ha cyze) Ha o0OnanaHue YeM-HUuOyap <14>.

<14> TonkoBblil caoBapb pycckoro s3bika: B 4 1. / Coct. B.B. Bunorpanos, I'.O. Bunokyp, b.A.
Jlapun u np. / Ion pen. I.H. Ymakosa. M.: Pycckue cioBapu, 1994. C. 446.

B ropunuueckom cinoBape I'. bidka crmop ompexnensercs kak KOHGIUKT TpeOOBaHWM WM TIPaB,
CTaBIIUI MTPEIMETOM CyAe0HOTO pazouparenbcTBa <15>.

<15> Black's Law Dictionary. West Publishing Co., 1990. P. 472, 456.

K. Kabu B mpumaraemoM k cBoedl kHure "Bam He Bcerna HykeH lopucT, win Kak paspemutsb
IOpUIMYECKUA criop 0e3 cyaeOHoro paszOupaTenbcTBa" CIOBape YKas3blBae€T, YTO KOHQIUKT - ITO
peanbHble TPOTUBOPEUHS MEXIYy CTOPOHAMHU, OCHOBaHHbIE HAa TPeOOBAHUHU, MPOCHOE OJHON CTOPOHBI U
UX HEYJOBJIETBOPEHUHU JPYroil CTOPOHOM, a CIOp - 3TO KOHQUIMKT, B KOTOPBIA OFHA WJIK 00€ CTOPOHBI
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BBIHY>KJICHHO BKJIFOUEHBI <16>.

<16> Kubey C. You Don't Always Need a Lawyer. Consumers Union of United States, Inc.,
Yonkers. New York, 1991. P. 240.

C ToukM 3peHus HayKM KOH(MIMKTOJIOTMH KOHQIMKT TPEACTABIsAET COOOW IpOSBICHHUE
OOBEKTHBHBIX WM CYOBEKTHBHBIX HMPOTHBOPEYMI, BBIpaXKarolieecss B MPOTHBOOOPCTBE MX HOCUTEIEH
(cropon) <17>.

<17> Ocuosl korduukronoruu / [Tox pex. B.H. Kynpsisuesa. M., 1997. C. 31.

Opnako, xak mnonaraet E.M. HoceipeBa, He Bcskuii kKoH(IUKT sBiusercs cnopoMm. Ecmum
MIPOTUBOPEYUSI WUTHOPUPYIOTCS, CHOpP He BO3HMKaeT. OH MHposBISIETCS TOrAa, KOrjaa MPOTUBOPEUUS
CO3JIaI0T TAKyI0 HEONPEACIICHHOCTh B OTHOUIEHUAX WM TAaKWE IMPEMATCTBUS B pEAM3alMUMU IIPaB,
KOTOpbIE HM OJHA U3 CTOPOH CBOEH BOJIEM HE MOXKET IMPEOAOJETh, U NOTOMY JUIsl UX YCTpaHEHUs
TpeOyeTcst b0 B3aMMOJCHCTBHE O0EUX CTOPOH, JIMOO BMENIATEIHCTBO TPEThEH CTOPOHBI. WHBIMU
CIIOBaMH, CIIOp MPEICTaBIsIeT COOOM OMpeeNeHHYI CTaauio B pa3BuTuu KoHGukTa. Kak oOiiee
COCTOSIHME MPOTHUBOOOPCTBA MEXAY CTOPOHAMH CIIOP COCTOUT U3 COBOKYIHOCTH pasHorjacuii. Takum
o0pa3oM, KOH(DIUKT, CHOp, pa3HOIJIacusi MPEACTABISAIOT COOOW  Lemb  MOCIeA0BaTeIbHO
B3aUMOCBS3aHHBIX COCTOSIHUHN <18>.

<18> HoceipeBa E.N. AnprepHnatuBHoe paspemienue crnopoB B CHIA. M.: OAO "W/ "T'oponent",
2005. C. 30.

Kak ormewaer J[JI. JlaBblneHko, KOH(IMKT - mpexae Bcero moHsATHe (uiocodcekoe,
COL[MOJIOTHYECKOE M IICHXOJIOTMYECKOe. JTO CIOBO O3HAYaeT MPOTUBOPEYME MEXKIY JIIOJbMHU WIH HX
rpynnamMy 1 cooduiecTBaMu (HeoOs3aTeNbHO M0 MOBOAY UX FOPUAMYECKH 3aKpeIUIeHHBIX mpaB). Criop -
BHEIIHee U (popMasibHOE MPOSIBICHNE KOH(MINKTA: CTOPOHBI BBIIBUTAIOT B3aUMHBIE IPETEH3UH JINOO O/IHA
CTOpOHA 3asBJsIET O CBOEM IpaBe U BBIABHUIaeT OIpe/esieHHOe TpeOoBaHue, a Apyras OTpULaeT HaIUYue
y IEepBOM TaKOTo MpaBa M OTKA3bIBAET B YJOBJIETBOPEHNUHU JAaHHOTO TpeboBaHus <19>.

<19> JlaBbinenko J[.JI. Bompochl opuaMyeckoil TEpPMUHOJIOTHHM B cdepe albTepHATUBHOTO
paspelieHus cnopoB. Marepuansl KoH(epeHIuu "ANbTepHaTUBHOE pa3pellieHre CIOPOB B MIpOrpamMmax
BBICILIETO U JIONOJHUTENBHOTO NpodeccruonaibHoro odopaszosanus'. CII16., 2008.

Konkpermsupys B3rmsia J.JI. JlaBeinenko, ['.B. CeBacThsiHOB yKa3bIBaeT, 4yTO KOH(MIUKT - 3TO
"...pa3HOIJIacUsl CTOPOH, KOTOPHIE OHM HE MBITAIOTCS ypPEryJIupoBaTh, T.€. CBOEro poja 'cTaTuuHas
cTanuda" TpOTeKaHUs M pa3BUTUS (ACKalallMM) pa3HOTJacHii B CMbICIE OTCYTCTBHSI TOIBITOK
KOHQUIMKTYIOIIMX YpEeryJupoBaTh pPa3HOIJACHE CaMOCTOSTEIbHO JHOO C TPHUBICYCHHUEM TpeTbei
CTOPOHBI, COACUCTBYIOLIEH ero yperynnpoBanuio. B otinuune ot koHdaukTa Kateropus "crop" cBsizaHa ¢
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KOHKPETHBIMU aKTHBHBIMH JI€HCTBUAMHU CTOPOH [0 YPETYJIUPOBAHUIO WIHM Pa3pelICHUIO Pa3HOIIACHM,
BBIPQXKAIOLIUMUCS, HAlpUMEpP, B HAIPaBJICHUU JApPyr JpYyry IpPETEeH3HH, COIJacOBaHUU MOpSAJKa
YpPEeryJMpoBaHUsl WM pa3pelleHus MpaBoBOro KoHQuukTa. Tem cambplM moHsTHE "crnop" MoOKa3bIBaeT
nepexoa KoHQMKTa B Ooyiee MPOAYKTHBHYIO, "IMHAMHUYHYIO" CTaIHIO, CBS3aHHYIO C IONBITKAMH €ro
YpEeryJMpoBaHUsl CTOPOHAMHM CaMOCTOSATENIBHO JHMOO C HPUMEHEHHEM CIIOCOO0B YpEryJIMpOBaHUs
KOH(JIMKTOB UJIH Pa3pelIeHus Cropos, B ToM yncie APC" <20>.

<20> Xpecromarus allbTEPHATHBHOTO Pa3pEIICHUs CIIOPOB: YUeOHO-METOIUYECCKHE MAaTePUAIBI U
npaktuueckue pekomenaanuu / Coct. I'.B. CeBactesanoB. CI16.: AHO "Penakius xxypnana "Tpereiickuii
cyn", 2009. C. 102.

Wrak, paspeiieHue CIOpOB MPEACTaBIsEeT COOOW MpuUMEHEHUE (Harpumep, TPETEHCKUM CYJIOM)
MIPABOBBIX HOPM U BBIHECEHHE 00S3aTeNbHOIO AJIi CTOPOH PEIICHUs, OCHOBAHHOT'O Ha 3aKOHOJATEIbHBIX
aKTax rocyjaapcrBa M (WIM) HOpMax MeEXJIyHapOJHO-IIPABOBHIX aKkTOB. Peub B JaHHOM ciydyae HJET O
TPETEeMCKOM pa30oHpaTeNbCTBE U MEXIYHAPOAHOM KOMMEPUYECKOM apOUTpaxke.

Uro kacaeTcsi yperyJHpoBaHus KOH(DIWMKTa, TO 31eCh OYEBUAHA CBS3b C JIOCTHIKEHUEM
KOMIIPOMHKCCA IIyTeM BEACHHUS MEPEeroBOPOB, KOTJa CTOPOHBI CaMOCTOSITENIbHO BBbIPA0ATHIBAIOT
coryiamieHue o0 yperyaupoBaHMH KOH(MIUKTA OO0 OTO MOXKET MPOUCXOJUTh C YYacTHEM
MepPEroBOPIINKA, NOCPEIHNKA, MEIUATOPA.

Kpome Toro, B citydae paspemieHus cropa KOH(IMKT CTOPOH COXPAHSETCs, IIOCKOJIBKY BO3MOXKHBI
cllyyad, KOIJa pa3pelleHHue Clopa YCTPOUT TOJbKO OJHY CTOPOHY, KOTOpasl BbIMIpaja Jeio, JUOo He
YCTpOUT 00€ CTOpPOHBI, TaK KaK caMO pELIEHHWE MPUHUMAETCd HE CTOPOHAMU CIOpa, a
IIPABONPUMEHUTEIbHBIM OPIaHOM.

[lpu yperynupoBaHWU KOH(IIMKTA pEIICHHE INPUHUMACTCI CaMHUMH CTOPOHAaMH KOH(IIHMKTA,
KOTOPBIE CaMOCTOSITEIIbHO OIPENEeNIOT MEePCHEeKTUBY CBOMX OTHOLICHWH, 3aKioyas coryalieHue ol
YpEeryJIMpoOBaHUM CIIOpa, T.€. pa3pelieHrue KOH(IMKTa MPOUCXOAWT TOT/AA, KOTJa OH IpeKpamiaeTcs B
pe3yJabTaTe MpsIMOro B3aUMOJAEWUCTBUS CTOPOH MJIM C Y4acTHEM TPEThbel CTOPOHBI, HA OCHOBE aHAJIN3a
OPUYMH M COJIEPXKAHHWS pa3HOTJIACHUH, HAIpPABICHHOTO Ha MaKCHUMalbHOE CONVIKEHHWE TO3UINH |
JOCTH)KEHHE COTJIAIIEHUs OTHOCUTENIBHO HAMJIY4IIUX CHOCOOOB YAOBJIETBOPEHUS NMPOTUBOIMOJIOKHBIX
UHTEpECOB <21>.

<21> Kondauktsl B coBpeMeHHoU Poccuu (mmpoOiemsl ananmsa u perynupoBanus) / [lox pen. E.N.
CremanoBa. M., 1999. C. 301.

TakuM oOpa3om, TOHATHE '"paspelieHue cropa" JOMyCKaeT BO3MOXHOCTh COXPAaHEHUS
KOH()JIMKTHBIX OTHOIICHWH CTOPOH, HAPUMEP, 3TO MOXKET BBIPAKATHCS B OTKa3e OT JOOPOBOJHHOTO
UCIIONTHEHUSI CYJNEOHBIX pPEIIeHUH WIM MPEeKpalleHUH NaTbHEHIINX MapTHEPCKUX OTHOIICHUH MEXITY
CTOpOHAMHU, a YPEeTyJIHpOBaHUE KOH(MIUKTA, HA000POT, JOHKHO MPUBOIUTE K MPEKPAIICHUIO KOH(IINKTA,
0ojnee aKTUBHOMY JOOPOBOJBHOMY HCIIOJIHEHHIO CTOPOHAMH B3SITHIX Ha ce0s 00s3aTelnbCTB, YTO
MIPUBOUT K COXPAHEHHUIO MAPTHEPCKUX OTHOIIECHUH CTOPOH.
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WTak, B caMOM COYETaHUU CJIOB "aJIbTEPHATUBHOE Pa3pelIeHue CIIOPOB" 3aJ0kKEH CMBICT TOTO, YTO
CYILLECTBYET LIEJIbIA KOMIUIEKC MEXaHW3MOB pa3pelieHUs IPOTUBOPEYM, KOTOPBIA BO MHOTHX CIydasx
MOJKET 3aMEHUTh COOOW BBHUIY CBOEH BBICOKOH 3(PPEKTUBHOCTH M TMOKOCTH TPaJULMOHHBIE METObI
yperynupoBaHus KOH(PIUKTHBIX curyanuii. Kak ormewaer M.B. I'BozmapeBa, "..cuctema APC
UCIOJb3YyeT BCE JIyulllee, YTO HapaboTajao 4eJOBEYECTBO I MPEOIOJICHUS PAa3IUYHBIX IPOTUBOPEUHH,
CIOPOB M KOH(JIMKTOB, 3a4aCTyI0 BEAYIIMX K 3aTSHKHOM M OECCMBICIIEHHOW KOH(POHTAIMH, MOTEpe
penyTalnuu, HeNpeAcKa3yeMbIM IIOCIEACTBUAM, a TakKXKe 3aTpaTaM peCypcoB, KOTOpPbIE MOXKHO
UCIO0JIb30BaTh Oosee d3hpexTuBHO" <22>.

<22> I'BozmapeBa M.B. IlocpenHuuecTBO Kak METOJ  aJbTEPHATUBHOIO  Pa3peLICHUS
KOpPIOpaTUBHBIX KOH(IUKTOB: JlHcC. ... KaHA. com. Hayk. M., 2006. C. 47.

Tepmun "anmpTepHaTHBHOE paszpemieHue cropos’ (alternative dispute resolution - ADR) Bmepsbie
nosisuwiics B CIIIA B 60-e rr. XX Beka, Korja aMepuKaHCKas cylcOHas chcTeMa OKaszajach B KpH3HCE.
KoMmnanuu u ropuanueckue (GUpPMbI UCTIBITAIN Pa3IMYHBIE CIIOCOOBI YPETyJIUPOBAHUS CIOPOB, B TOM
YHCIIe U T€, KOTOpPBIE He ObLTM M3BECTHHI paHee, U BHEIPHUIIN MX B JACJOBYIO MPakTUKYy. [IpumuputensHbie
MpoLEAYphl CTAIM paccMaTpuBaThcs Kak Oojee 3(QexTuBHas aiabTepHATHUBA CYJIEOHOW CHCTEME.
Bosbiryto momynsipHOCTB TprOOpen apOuTpaxk (TpeTeickoe pa3duparenbcTBO), OJHAKO W OH OO0Jaman
PSIOM HEIOCTaTKOB, CBOMCTBEHHBIX CYIEOHON cHUCTEME, TakuX, KaK JOPOTOBHM3HA M JUIUTEIBHOCTh
IpOIEeNyphl, OTUYKICHHE CaMHX CTOPOH OT pEHICHHs WX NpoOJeMBbl, a TaKkKe OTpUIATEeIbHOE
BO3/ICHICTBUE HAa OTHOILIEHUS CTOPOH M OTPAaHUYEHHBIN XapakTep BO3MOXHBIX YCIOBHM pa3perieHus
CIopa, PeIKO COOTBETCTBYIOIIUM HHTEpECaM CTOPOH <23>.

<23> Cysopos /J.A. Vcnonp30BaHue NpUMHUPHUTEIBHBIX TPOLEAYP IS pa3pelieHns TPakJaHCKUX
nen Ha npumepe CIA // Apbutpaxkusiii 1 rpaxaaHckuii npouecc. 2005. N 7.

AxtuBHoe pazBuTe APC B CIIA cramo BO3MOXXHBIM Ojaroaapsi MpU3HAHUIO B3aHMMOCBS3aHHBIX
(hakTOpOB:

NpU3HAHUE TPaBOCY/IUsl KaK HauBbICHIEH (OpMBI 3alMTHI MpaB BO BceX cepax MpaBOBOrO
pEryIMpOBaHMs U HCTOPUYECKH CIIOKUBILINECS TPAIUIIMK 00paIleHUs K Cyy 3a CIPaBeIMBOCTHIO;

MEPETPYKCHHOCTL CYAOB I'pa’KAaHCKUMU JI€JIaMU U ociabiieHue 3(1)(1)6KTI/IBHOCTI/I nx OCATCIbHOCTH,

3aMHTEPECOBAHHOCTh CYAEMCKOro Kopmyca B OCBOOOXKJIEHHUH CYJOB OT 3HAYUTEJIBLHOTO YHCIa
MEJKUX TPa)XTaHCKO-TIPABOBHIX CIOPOB C T€M, YTOOBI COCPEAOTOUYUTH CBOM YCHIIUS Ha PACCMOTPEHHUU
YTOJIOBHBIX JIEN, KPYITHBIX TPAKIAHCKUX, & TAKXKE JIEN, CBSI3aHHBIX C 3allIMTON KOHCTUTYIITMOHHBIX TIPAB;

CIIOKHO€ CTPYKTYpHOE TIOCTPOCHHE CYIeOHON CHCTEMBI U  COCTS3aTeNbHBIA  XapakTep
CYIONpPOU3BOJICTBA, TpeOylomye o00sf3aTeabHOr0  y4yacTus MpOQEeCcCHOHAIbHBIX  IOPHUCTOB W,
COOTBETCTBEHHO, YBEITMUHMBAIOIINE Cy1eOHBIC PACXOIbI ISl YYACTHUKOB CIIOPa;

HaJU4He B CaMOM Cy/e0HO# cucTeme 3BeHa (CyZIbl MEJIKHUX MCKOB), KOTOPOE MO0 CBOMM KauecTBam
CYIIECTBEHHO OTJIHYAETCS OT TPAJUIMOHHOTO TMPABOCYIUS U TOATBEPKIAeT IIeIeCO00Pa3HOCTh
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muddepeHnranuy Ipoueayp Ha NoJHOMAacIITaOHbIe U albTePHATUBHBIE;

cnenu(duka  JOKA3aTEIbCTBEHHOIO  IpaBa  AMEPUKAHCKOTO0  TPaKJAaHCKOrO  Ipoliecca,
MIpeIoNpeeIIAioNias BO3MOKHOCTb MOTYUYSHHs NOJHOW HHPOpMalu 00 00CTOSITENbCTBAX Jea A0 ero
BO30YXKJIEHUSI B CyA€ WIM 0 Hayajla CyneOHOro pa3dMparenbCTBa M CO3JAIOIIAs MPEANOCHUIKH IS
JOCTUKEHHS] KOMIIPOMHCCA, MUPHOTO YPETyJIMPOBaHUs cliopa Oe3 BMEIIaTeIbCTBa Cy/Ia;

3HAYMMOCTh FOPUINYECKHX Tpodeccuii B aMEpUKAaHCKOM OOIIECTBE, BBICOKAs CTEMEHb WX
KOPIOPaTUBHOCTH, MO3BOJIAIOIINE BIMITh HAa pa3BUTHE MpaBa B LIEJIOM U, B YaCTHOCTH, 00ECIEUMBATH
MOAJICPKKY U MPOJBUKEHUE BCEX MPOTPECCUBHBIX HAUYMHAHUM, CBSI3aHHBIX C COBEPIICHCTBOBAHHEM KakK
CyJIeOHBIX, TaK U HECYJEOHBIX MPOLIEAYP pa3pelIeHUs IPABOBBIX CIIOPOB <24>.

<24> HocsipeBa E.W. AnbrepHatuBHoe pazpemenue cnopoB B CIIHA. M.: OAO "U3parenbckuit
nom "T'opomen", 2005. C. 21, 22.

Mexny TeM opUeHTaluUs Ha pa3BUTHE HECy1eOHbIX (popM xapakTepHa He Tosibko juist CIIIA.

B Kanazne ¢hopmbl aqbTepHaTUBHOTO pa3pellieHus CIOpoB NpUCyTCTBYIOT B TeueHue 200 jer <25>,
TaKk Kak y)Ke IMepBbIe MOCeNeHIbl, npuosBme B Kanany u3 BemukoOputanuu u EBporibl, mpuHecn ¢
co00if METOIIbI pa3pellieHusi CIOPOB, MCIOIb3yeMble B 3THUX CTpPaHAaX, B OCHOBHOM TPETEHCKUU CYy.
OpHako TpaJUIMOHHO OCHOBHOE KOJIMYECTBO CIOPOB PaccMaTpUBAIOCh I'OCYJAapCTBEHHBIM cyaoM. llo
Mepe pocTa KOJIMYECTBa Jell, yBeIMUSHHsI Harpy3KH Ha Cybl U BO3pacTaHus CyNeOHBIX U3JEPKEK CTOPOH
HayaJicsl MOUCK 00Jiee COBEPIIEHHBIX CIIOCOOOB pa3pelIeHus ITUX CIOPOB.

<25> I'puzneit JI.J[)x. AnbrepHaTUBHOE pa3pellieHHe CIIOPOB - KaHAJICKUN OombIT. Te3ucsl qokiianga
Ha koH(pepenuun 29 - 30 mas 2000 r., r. Mockaa.

B Kanane tperteiickue Cyibd U MOCPEIHUKH, KaK MPABUIIO, MPAKTUKYIOT B KOHKPETHOW 00IacTu
cropa, HampuMmep, HEKOTOpbIE MPUHUMAIOT HAa3HAYEHHE TOJIBKO MPHU Cropax B 00JACTH TPYAOBBIX WU
3eMeNbHBIX OTHomIeHui. [locpeaHHuecTBO M TpeTelCKUi CyJ MPU3HAIOTCS MPUOETAIMMMU K HHUM
CTOpOHAMHU TaKUMH METOJaMHU ypEeTryJHpPOBaHUS CIIOPOB, KOTOPHIE TTO3BOJISIOT CTOPOHAM TOIEPKUBATH
nenoBeie oTHomieHuss u B Oyaymem. C 1980-x romoB Hauaics pOCT HCIOJIB30BAHUS CIIOCOOOB
ATHTEPHATUBHOTO Pa3PEIICHUSI CTIOPOB.

3aKOHOJIAaTEIbCTBO, YCTAHABIIMBAIOIIEE YPOBEHb HEOOXOAMMOrO OIbITa W 3HAHUU Ui pabOThI
TpEeTecKUM cyabeil uin nocpeaHukoM, B Kanane orcyrcrByer. [[isl BBIMONMHEHHS TaKOro poja padoThl
MOJKET OBbITh HaHAT 11000 uenosek. [Ipu nmpobieme BeIeNEHUS KPUTEPUEB [T M30paHUs TOCPEAHUKOM
WIK Ccyabed mposBUIach IMpoOiemMa ocoOoW chenu@HuKd B pa3HbIX pallOHaX CTpaHbl - HAJIWYHE B
NPOBUHIMAX M TEPPUTOPUSAX COOCTBEHHOTO 3akoHojarenbcTBa. B 1974 1. HeOomnbluas rpymnmna
TpeTelckux cyaei nu3 TopoHTO mpoBena BCTpedy, Ha KOTopoi ObuT chopmupoBan KaHaackuii HHCTUTYT
apoutpaxxa (KWA). Ero menpio Oblla Ha3zBaHa pa3paboTKa CUCTEMBI OIpENENIeHUS KOMIETEHIIUH
TPETEMCKUX cyAeld M MOoOY>KIAeHHE BOBJIECUEHHBIX B CIOp CTOpOH Oosiee mupoko ucrnoib3oBath APC.
3arem ObuT OTKPHIT HallnoHambHBIN MHCTUTYT apOUTpaka, OCHOBHBIMH 33/1a4aMU KOTOPOTO Ha3bIBAJIUCH:
1) obbenuHeHue OAEH CO CXOXKMMHM HHTEpecaMd U 3ajjadyaMu; 2) MPEeJOoCTaBICHHE BCEM WIEHAM
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WHcTtutyTa paBHBIX IpaB; 3) HaIW4ME IUIaHA (GUHAHCUPOBAHMS JesTenbHOCTH MHCcTHTYyTa; 4) n30paHue
IOOpPOBOJBHBIX JIMACPOB HA OCHOBAaHMM JEMOKPAaTHYECKOTO Ipolecca; S5) TMpHHATHE YCTaBa,
pazpaboTaHHoro wieHamu HWHcTHTyTa; 6) ycTaHOBJICHHE TpeOOBaHMH BCTYIUICHHS B WICHBL, )
IIPEIOCTABIICHUE UWIEHAM DPA3JIMYHBIX BO3MOXHOCTEH M MX y4YyacTHE B IporpaMmax, OTBEYAIOUIUX HX
HY’K7aM; 8) YyBeIMUYEHHE YMCICHHOCTH YJIEHOB JJs OoJjiee IIMPOKOW NOJAEP)KKH IOCTaBIEHHBIX
HNHcTtuTyTOM LICIIEH.

K mnauvamy 80-x rogoB Ha coOpanusx WHCTHTyTa OpPHUCYTCTBOBAIU MPEICTABUTEIH APYTUX
peruoHoB, a B 1984 1. MHCTUTYT cTan HalMOHAJIBHOW Trpynmoi W ObUT M30paH €ro MpPe3HJICHT.
Pernonansusie oducel MHcTuTyTa OBUIM OTKPBITHL MO Beel Kanane kak otaenenuss Mucrtutyta ans
MPEAOCTABIICHUS YCIYT HAlIMOHAJIBHBIM WIEHaM, IMPOKUBAIOLIUM B KaXXJIOM peruoHe. B Tex nmpoBUHIUSAX,
I7Ie perruoHalbHbIE TPYNIBl YyXe ObUIM CHOPMUPOBAHBI, UM MPEAOCTABMIM BO3MOKHOCTbH CTaTh
pPETHOHAIBHBIMU  OHCaMH, KOTOpble (YHKIIMOHUPYIOT B COOTBETCTBHUU C perinameHToM KUA wu
MOAJIEP>KUBAIOT €0 IEJH.

K 1988 r. B Kanazne cran HaGmonaTbCs pacTyIMii CpOC HA MOCPETHUKOB, IPOTPAMMBI 00yUCHHSI
MIOCPETHUYECTBY M CTaHAAPThI MocpeaHndecTBa. MHCTUTYT cTayl Ha3biBaThCsl KaHaaCKUM HMHCTHTYTOM
apoutpaxka n nocpeaanuyectBa (KMAII) u nawanm Bectu paboTy mo pa3pabOTKe HOBBIX IMPOrpamMm
00y4YeHHs TOCPETHUUECTBY.

B nacrosiiee Bpemst KMAII pabotaer B HampaBieHUH pa3pabOTKU CTaHIApPTOB U OOyueHHUs Kak
TpETeCKOMY Cyay, TaK M TOCPEIHUYECTBY, MPOBOAUT OOydeHHE IMPOLecCy TPETEHCKOTo cyaa H
MOCPEIHUYECTBY B 00JIaCTU KOMMeEpUecKuX cropoB. [locie BkItOUEHHUS MPOTpaMM IMOCPEAHHYECTBA K
1993 r. uucnennocts KMAII mo Bcelt Kanane Boipocna 1o 1800 yenosek.

ACHEeKT CeMEWHBIX CIOpPOB B OCHOBHOM NpEJICTaBICH OpraHu3ainueid mox HasBanueMm "Family
Mediation Canada", koTopas Taxxe uMeeT GUIHaibl B K&KIOM peruoHe. B Hell cocTosT 100pOBOIBLHBIMU
ywieHaMu 1500 4enoBek, KOTOpbIE PACTIPOCTPAHSIIOT CTaHAAPTHI, TPOBOJIAT OOYYEHHE U CEpTU(PUKAINIO
MPAKTUKYIOLIMX TOCPEAHUKOB, CIICUATU3UPYIOIINXCS B 00JIaCTH CEMEHHBIX CIIOPOB.

B xauectBe wneneit Muctutyra copmyiaupoBaHbl Takue, KaKk HpPOJBMKEHHE U BCECTOPOHHEE
ucnonb3oBanue APC  myTeM TMOBBIIIEHUS  ypOBHS  OOpa3OBaHHOCTH M OCBEJOMJIEHHOCTHU
OOIIECTBEHHOCTH, pa3pabOTKa y4eOHBIX MAaTepHaJoB M CTAHJAPTOB; IIPEAOCTABICHHE PEECTPOB
TpPEeTEeHCKUX CyJiell M MOCPETHUKOB JIMLAM, KOTOPbIE XOTST BOCIOJIB30BAaThCS MX YCIyraMmu; pa3paboTka
MIPOrpaMMBbl MOOLIPEHHUS U YCIYT, IPEIOCTaBISEMBIX YICHAM.

WNHcTtuTyT paspabarbiBaeT ydeOHble MaTepuaibl MO PYKOBOJACTBY apOUTPa)KHOM NpPaKTUKOM,
MOCPEHUYECKON MPaKTUKOH, KypcOoB MO paboTe C KOPPECHOHJEHIMEH B paMKax TPETEeHCKOro cyaa.
beutn moaroroBneHsl HanvoHanbHBIN Konekc mnpodeccuu, HanmMoHanmbHas Mpolenypa HakKa3aHUS U
HallMOHAJIbHAaA IIporpamMma aKKpCeauTanuu B 3aBHUCHUMOCTH OT YPOBHA OIbITa U HpOI\/JIIleHHOFO
opunmaneHOro Kypca oOOyuyeHMs, pErJlaMeHT KOMMEpPYECKOro TpeTecKoro pa3OuparesnbeTBa U
KOMMECPYECKOI0 MOCPEAHNYCCTBA, KOTOPHIC UCITOJIB3YIOTCA KOMITAHHUAMU U IIPABUTCIIbCTBAMMU.

Jns npuBnedeHus KIMeHTOB WHCTUTYT pa3pabaThiBaeT CHUCTEMBI IBIOT B HAIMOHAIBHOM
Macmtabe. Hanpumep, oH ¢uHAHCHpyeT HporpamMmy CTPaxOBaHHS OTBETCTBEHHOCTH, IO KOTOpOM
TpETENCKHE CYJIbU M TOCPEIHUKH MOTYT MOJYYUTh CTPaXxOBOE€ BO3MEIEHHE B pa3Mepe 2 MIH. JOJUI.
CIIA, BbIIUIaunBas €KETOAHBIN CTpaxoBoil B3HOC B pazmepe 100 momn. CIIIA.
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LlentpanbHblii opuc MHCTUTYTa UCHONB3YeT PEKOMEHAALNN PErHOHATIBHBIX LIEHTPOB U (hUIHATIOB,
HalpuMep, TOTOBUT CIMCKH TPETEHCKUX CyIEeH M IIOCPEIHHUKOB. B permonax mnpoBOIATCS KypCbl
o0yuyeHMs s CBOMX WIEHOB, peryJisipHble COOpaHUs WIEHOB, OPraHU3YHOTCS OOpa3oBaTeIbHbIC
KOH(epeHINH, U3AAI0TCsI HHPOPMALIMOHHBIE OIOJUIETEHH U TPOBOSATCS COLUAIBHBIE MEPOTIPUATHSL.

[IpaBnenne MHCTUTYTAa COCTOMT M3 12 JUPEKTOPOB, MO OJHOMY OT KaXJOTO pEruoHa, u 35
WCIIOJTHUTEJIbHBIX YJICHOB U BO3IJIABIISIETCS Mpe3uaeHTOM. Bee n3duparorcst Ha eXXerogHoM coOpaHuu Ha
1 rox. Bee 1800 uneHoB ob6sanaroT mpaBom rojoca. ['onoBHO# oduc HaxoauTcs B mpoBUHIMKA OHTApHO,
B ropoae OtraBa, sBistonemcst croiunei Kananel. Permonansubie oduchl HaxomsTcs B Bankysepe,
OnmonToHe, Cackaryne, Yunnurnere, Toponto, Monpeane u ["anudakce.

Hanmonaneueie komutersl KUAII oTBewaroT 3a pa3pabOTKy MOJUTUKH M TIPOTPaMM B OOJIACTH
00pa3oBaHMs, 32 BOIPOCH aKKpEIUTALMH, IUIAHUPOBAaHUS KOH(pepeHUui nu MHoroe apyroe. KomMuters
BO3IJIABIAIOTCS wieHaMu [IpaBieHus, OJHAKO 4jI€Hbl KOMHUTETOB HA3HAYAlOTCA PETMOHAMH JIA TOTO,
YTOOBI NPEICTaBIECHHBIN ONBIT ObLI KAaK MOXHO OOIIMpPHEE.

UnenctBo B MHCTUTYTE 1OOPOBOJIBHOE C €XKErOAHON YIJIATOM UYJIEHCKUX B3HOCOB. BONBIIMHCTBO
YJIEHOB HE HMMEIOT IOPUIMYECKON MOATOTOBKU. PazMep permoHanbHOro rojgoBOro 4JEHCKOrO0 B3HOCA
Bapsupyetcs ot 35 o 150 momnmapo CHIA. KMAII He momyyaeT rocyJapCTBEHHbBIX CyOCHIUNl U He
Oeper pgeHer ¢ OOpaTHBIIMXCS K HEMy CTOPOH 3a TPEJOCTaBlICHHE MMEH CIEIHaIUCTOB.
DuHAHCUPOBAaHUE  CKJIAQIBIBAETCA W3  WICHCKUX  B3HOCOB, €XErOJHOM IJIaThl 3a  3BaHUsA
"MUIJIIOMUPOBAHHBIA TPETEHUCKUIM Cynbs" W "IUINIOMUPOBAHHBIA MOCPEAHHUK', a TaKXKe OT MHPOJAKH
CTaTel U TOKYMEHTOB.

HNHorma kopriopaiusi MOXET OIUIATUTh KOHKPETHOE MEpPOIPHUSATHE, HalpUMep CIOHCHUPOBATH
BBICTYIUICHHE JOKJIaT4MKa Ha KOoHpepeHHu. HanmonanpHbIA WieHCKH B3HOC cocTaBiseT 50 gommapos
CHJA nns unenos mwitoc 150 gomnmapoB CHIA aiist AMIIIOMUPOBAHHBIX YJICHOB.

OTIUYUTENBHBIMU  YepTaMH  KaHAJCKOM CHCTEMBl SBISIFOTCS: 1) OTCYTCTBUE B3UMaHMS
aJIMUHUCTPAaTUBHOM IUIaThl CO CTOPOH, KOTOPBIM TpPEOYIOTCS YCIyTH TPETEUCKUX Cylned WM
MIOCPEIHUKOB, U TUIAThl 32 MPEIOCTABIEHUE CIIUCKOB TPETEUCKUX CYyJeil U MOCPEAHUKOB; 2) Ha3HAYCHHE
MOCPEeTHUKA MM TPETEHCKOro CyJbHM CTOPOHAMH U OTCYTCTBHE HEOOXOJIUMOCTH IOJITBEPKACHUS
WNHcTuTyTa B OTHOIIEHWH HA3HAYEHHOTO UMM JIUIIA.

B Hacrosmee BpeMs 1O 3aKOHOJATENIbCTBY  OOJIBLIIMHCTBA MPOBMHLUH  3aKperisercs
CYILIECTBOBAaHME TPETEHCKOT0 CyAa U TapaHTUPYETCS MPOBEACHHWE PErMOHANbHBIX CIyHIAHUN
MEXIyHapOAHbIX CIOpoB. PenepalbHOE NPABUTEILCTBO BKJIKOYAET MYHKT O MPOLELYpax pa3pelIeHUs
CIIOPOB BO BCE CBOM KOHTPAKTbl, a IPAaBUTEIbCTBA IPOBUHIMUI 3aKJIOYAIOT KOHTPAaKThl Ha
YPEeryJIupoBaHUE BO3HUKAIOLIUX CIIOPOB.

Bo MHOTMX MpOBHHIUSAX TPU OOpameHnH B CyJ1 TpeOyeTcs MPEeICTaBUTh J0Ka3aTEIbCTBA MOBITKH
yperyJiupoBaHus cropa B gocyneOoHom mnopsake. Tak, B bpurtanckoit KomymOuu B oTHOIIEHMM A€ B
00JIaCTH CTPOUTENBHBIX CIIOPOB BHaYaje TPeOyeTcs MPEeNPUHSATE MOMBITKY YPETyJINPOBAaHUS U TOJIBKO B
cllyyae HeyJaud Jello HampaBiseTcss B cya (B 3TOM pErHoHe eXeroJHo paccMartpuaercs 6000
CTPOUTENBHBIX cropoB). CylbW MOTYT BBICTYIIATh B POJH TOCPETHUKOB B XOJ€ OCYACOHBIX TOMBITOK
JTOCTHYB YPETyTUPOBaHMUS.

Metoast APC n106pOoBOJIBHO HUCTIONIB3YIOTCSI MHOTUMH KOMIAHUSMHU JIJISl YPETyJIUPOBAHUS CIIOPOB.
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Hampumep, B 1997 r. 6omee yem 1200 cropoB B CEIbCKOXO3SHCTBEHHON OTpaciu 3anmagHou Kanampl
ObUIN yperyJIupOBaHbI P MMOMOIIH apOUTPAKHOTO pa3dupaTenbCTBa.

Cpemn metonoB APC nHambosnblee pacmpocTpaHEHHE MMEIOT KOMOWHAIMM TPETEUCKOro cyaa U
nocpeaandectBa. CyIIecTBYeT OKOJIO 8 pasIUYHBIX THUIIOB apOUTPaKHBIX MPOIEAYp, HAYUHAS C
apOUTPaKHOTO pa3OMpaTenbCTBa "TONBKO JOKYMEHTHI", KOr/la CTOPOHBI HE YYacTBYIOT B CIYIIAHUSX, U
3aKaHYMBasi MHOTOCTOPOHHUMHU apOUTPaKHBIME Pa30MpaTeIbCTBAME C yU4acTHEM OoJiee ABYX CTOPOH.

PocT ucnonb3oBaHus allbTEPHATUBHBIX CIIOCOOOB Pa3peUIeHHs CIIOPOB U aJaNTallisl €ro pa3InyHbIX
MIPOLIECCOB JJIsI pa3peIIeHUs CIIOPOB MPUBEIU K CO3/IaHUI0 OOJBINEr0 YMCIIa PErHOHATBHBIX HHCTHTYTOB,
KOTOpBIE TPOBOAAT OOyueHHWe Ha pernoHaabHOM ypoBHe. Kpome toro, KHAII pa3spabareiBaet
JIOTIOJTHUTEIIBHBIC TIPOTPAMMBbI OOYYCHHS ¥ HOBBIC METOIBI [TO/IaYN MaTepHaIa.

Hanpumep, mr01u, NpoKUBAIOIME B YJAJICHHBIX HACEJIEHHBIX IIYHKTaX, TENEPb MOT'YT 3aHUMAThbCs
110 porpamMme apOUTpakHOTO pa3OupaTenbCTBa, UCTob3ys st 3Toro crpanuily KMAII B Untepuere.

B AHrnum anbrepHaTHBHBIE TOCYIaPCTBEHHOMY CyIy METOJIbI pa3pelIeHus IPABOBBIX KOH(PIMKTOB
MIPUMCHSIFOTCS. YK€ JIOCTATOYHO J0iroe Bpems. JIOHIOHCKHIA MEXKTyHAPOIHBIM apOUTPaKHBIA CYJI
(LCIA) coszman B 1892 1. m paccMaTpuBaeT CHOpbl, HUMEKINHE KAaK HAIMOHAJIBHBINA, TaK u
MEXIYyHApOAHBIA XapakTep. [esTebHOCTh €ro OCylIecTBIseTCss B cooTBeTCcTBUM ¢ [IpaBunamu cyna u
[IpaBunamu KOHCUTPAJL

WHble anpTepHAaTUBHBIE METOABI MTOJIy4nu pacrpoctpanenue ¢ 1980-x rogos. C 1993 r. onu cranu
oumaIbEHO PEKOMEHIOBAThCsI CTOpOHAM CybsiMu Kommepueckoro cyna (momapasjenceHus BepxoBHOro
cyna, Kanmiepckoro cyma u Cyna KoponeBckoit ckambu). B 1996 r. Kommepueckuit cyn momydui
MOJTHOMOYHS OTKJIaIbIBATh Pa30UPATEIbCTBO HA OMPEACICHHOES BpeMsi, YTOObI 00JErYuTh U 00ECIICUNTh
BO3MOYKHOCTh CTOpPOHaM OOpaTHUTBhCA K aJIbTEPHATUBHBIM METOJAaM paspemieHus KOHQIUKTOB. B
HocJeyIoleM Takoe OOpalleHue CTajlo A CTOpOH oOs3aTenbHbIM. Tak, B 1997 r. Ha pasperieHue c
ucnons3zoBanueM APC cyn nanpasui 67 criopos, uinn 24% nen, a B 1998 r. - 44 cnopa, unu 19% nen.
Kak mpaBuio, Takue aena paccMaTpUBAIOTCS C MPHUBJICYCHHEM IMOCPEIHHKA M KOH(MIMKTHI YCIEUTHO
yperynupytorcs moutu B 90% ner.

[Tpu nanpaBnenun nena Ha APC yuyuThIBaroTCsS pa3mMep MCKa U CTOMMOCTb €r0 pacCMOTPEHMs B
paMkax oOOBIYHOU cyneOHOM cucTemMbl. Ecim pacxoipl TPEBBIMAIOT I[EHY HCKa, IEJIecCOo00pa3Ho
nocraHoBieHne o6 APC. Ilo nanusiM LleHTpa pa3pemieHust cropoB, KOJIMYECTBO JI€d, MO KOTOPBIM
MPUMEHSIIOCH IOCPETHUYECTBO, BbIpocio ¢ 192 nen B 1997 r. no 257 nen B 1999 r. <26>.

<26> Ilo marepuanam aokinaga P.M. Henbcona "MupoBble HOCTHKEHHS B 00JacTU pa3pelieHUs
KoHGuMKTOB" Ha KOoHpepeHyu 29 - 30 mas 2000 r., r. Mockaa.

[TocpeqHMUECTBO TaKke MCIONIB30BaIOCh B BenmkoOpUTaHMM € LENbI0 pa3pelieHus CHOPOB,
Bo3HuKaromux B CesepHoit Upnanauu. IlocpennukamMu BhICTYNanu U MpodeccuoHaNbHbIE MOCPEIHUKH
(rpynma "KBakepckuii jom", coznannas B bendacre B 1982 r.; CeBepoupianckas mocpeIHIUEcKas CeTh,
co3ianHas B 1991 r.), u HenpodeccroHalbl, KOTOPHIM JTOBEPSIIH JIFO/IM, YYaCTBYIOIINE B KOHIIHUKTE.

3aKOHO,Z[aTGJ'IBCTBO 1o TpeTeﬁCKHM cylaMm B AHrmmu OBLIO MNEPECMOTPCHO TMOCJIC MPUHATHA
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TunoBoro 3akoHa o MexayHapoaaoM kommepueckom apoutpaxke FOHCUTPAJI ("Tumosoit 3akoH") B
1985 r. bbul npuHAT HOBBINM OpUTaHCKUI 3aKOH O TperelickoM cyae 1996 r., Bcrynuiuil B cuity B 1997
r. 3aKOH MPUMEHSETCS KaK K HAallMOHAJIbHOMY, TaK U K MEXAYHAPOJHOMY TPETEHCKOMY CYIy.

K tpereiickomy cymy oOpamarorcs Kak K MPOMEKYTOYHOMY CpPEICTBY CYICOHOHN 3alluThl, OH
(GYHKIMOHHUPYET KakK OTIeNIeHUE Cyja, MpeJHa3HAYeHHOE JUIS YMEHbBIIEHHUS W OrpaHuYeHUs CyJIeOHOro
BMeEIIIATEIbCTBA.

B 1999 r. no pedopme Jlopna Bynda Obuto BBeneHo 6osee mupokoe npumernenne APC. Cyn umeet
NPaBO NMPHUOCTAHOBUTH IMPOLEAYPY 10 TEX MOp, MOKa CIop HE OyIeT pa3pelieH C HCIOJIb30BaHHEM
b TEPHATHBHBIX METOJIOB. B TOCIeqyomeM NpPOBOAWTCS OICHKA MaTePUAIBHBIX W BPEMEHHBIX
U3JIEpKEK Ha paspemieHue crnopa. [lpm HeoOOCHOBAaHHOM OTKa3e OT OOpalieHHs K albTepPHATHBHBIM
croco0am K CTOPOHE MOTYT ObITh IPUMEHEHBI CAHKIIUH, HAIIPUMEDP KOMIICHCAIHSI U3JICPIKEK.

B Kurae mpumeHeHue albTEPHATUBHBIX CIOCOOOB pAa3pEIICHHs] CIOPOB HMMEET JIUTEIbHYIO
KyJIbTYpHYIO Tpaauuuto. OHu npumensuiuch 10 KynabTypHOU peBoionnu U ¢ Hadana 80-X IT. BHOBb
CTaJI TIPUMEHATHCS MPU Pa3pPEUICHUU CIIOPOB C MUCIOIB30BAHUEM TAaKHX METOJOB, KaK MOCPEAHUYECTBO,
COTJIACUTENbHBIE MPOIEAYPHI, TPETEUCKUI Cy U OOBIYHBIHN CY/.

Tax, yxe B 1986 r. 66110 950 ThHIC. TOCPETHUYECKUX KOMUTETOB U 6 MIIH. IOCPEIHUKOB, KOTOPHIE
yperyiaupoBanu 7300 ThIC. criopoB (B OIMH 3TOT TOA), BKIOYAsl CIIOPBI CEMEWHBIE, O HACIEICTBE, 00
ATMMEHTAaX, O JIOJTaX, )KUJIbE U 3€MEJIbHBIX YY4acTKaxX IOJl 3aCTPOWKOM, O MPOU3BOACTBE M YIPABJICHUH,
yiepOe 4ecTy; a Takke SKOHOMHYECKHE CIIOPBI M HEKOTOPBIE MEIIKME YTrOJIOBHBIE Jiena <27>.

<27> Ilo marepuanam aokiana P.M. Henbcona "MwupoBbie JOCTHXKEHHSI B 00JIACTH pa3pericHus
KoH(pauKTOB" Ha KoHpepeHuuu 29 - 30 mas 2000 r., . Mockaa.

[TocpennnuecTBo, 06003HAYAEMOE TTO-KUTAUCKH CJIOBOM "IKAOKU'", HEO0S3aTEIbHO COOTBETCTBYET
3armagHoMy MOHUMaHHIO TepMUHA "mocpeannuecTBO". CyliecTByeT MHOTO (DaKTOB, CBUAETEIHCTBYIOIINX
o ToM, yTo B HPK mocpennuk npunyxmaer CTOpOHBI COTJIACUTHCA HA MpejjaraeMoe penieHue. Tem He
MeHee TO OYeHb MOMyJIIpHBI mporecc. [To olleHkam, Ha KaxAbli TpaXKAAHCKUI CIIOp, MepeiaBaeMblil B
cyn, HaponHbie KOMUTETHI TIOCPETHUKOB Pa3pelIaloT OT MATH 10 AECITH cropoB. OJHAKO IOPUIUIECKU
00s13aTeNbHBI TOJILKO PELICHHS, B KOTOPBIX TOCPEAHUKOM SIBIISIETCS CY/I.

B Kurae cymecTByOT TpH THIIA TPETEUCKOTO CyAa: BHYTPEHHUIN U HALIMOHAJIBHBIN TPETEUCKUN CY [
[0 SKOHOMHYECKUM KOHTpaKTaM, 3apyOeKHbIi SKOHOMMYECKHMH M TOProBBIA TpeTeickuil cya u
MIPUMOPCKUN TpeTeUCKUi cyA. HanuoHanmbHBIM TPETEUCKUN CyJA 3aHUMAaeTCs CIIOpaMu  MEXAy
KUTaWCKUMHM IOPUIUYECKMMM JIMIAMH WIA MEXAy KHTAaHCKUMU IOPUAMYECKHMMHU W KHUTalCKHUMH
¢usznueckumu aunamu. [Ipumopckuil Tpereiickuil cya neicTByeT B pamkax IIpuMopckoit KoMuccuM Mo
TPETEHCKOMY CYJly, cO3/laHHOM B 1959 r. 1 B OCHOBHOM 3aHHMMAIONICICS CIOpaMu, BO3HUKAIOIIUMU B
pPa3IMYHBIX AaCMEKTaX OTHOLIEHHWH C MCIOJIb30BAaHUEM, CIIACAHHMEM MOPCKHUX U PEYHBIX CYJAOB,
3arpsAI3HEHUEM MODH.

Kuraiickas Ilanata MexayHapoAHONH TOProBiIM peliaeT 3apyOexHble SKOHOMHUUYECKHE U TOPrOBbIE
cnopel. OHa Obia co3maHa B 1956 1. mox HasBanumem "Kommccus 1O BHEIIHETOPTOBOMY
SKOHOMHMYECKOMY M TOProBOMy apbOutpaxy" u ceiuac nedcTByer coriacHo IIpaBuiam apOutpaxka
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Kuraiickoli KOMUCCHMM MO MEXAyHapOAHOMY 3KOHOMHUYECKOMY U TOProBOMY apoOutpaxy (manee -
CIETAC, unu Komuccust), BcrynupimuMm B cuity 10 mast 1998 r.

Komuccust ocymecTsisier MexxyHapo bl apoutpax. Tak, B 1999 r. 123 xomuccuonepa CIETAC
u3 obmrero yucia 428 nmpencraBisuid 26 3apyOexHbIX cTpaH, B ToM yncie CIIA, Uranuto, Hunepnanner,
Cunranyp, I'epmanuro, IlBeitnapuro, BemukoOpuranuro, Ppannuto, Kanany, HMcnanuto, benwruto,
Apcrpannto, IlIBenuto, Pecnyonuky Kopes, Poccuto, Tawmnann, Asctputo, Hurepuro u SAnonuro. B
Komuccun Her cyaeil uiam TpeTeiicKuX CcyzAeil, perse, HO €CTb OIMH MpeAceNaTesib, HECKOJIbKO
3aMeCTUTENEN IpeceaaTenss U HeCKOIbKO coTpyiHUKOB Komuccuu. ExxeronHo 31ech ciiymaercs 0KoJo
800 criopos.

B cootBerctBum co cr. 2 ApOurpaxueix mnpasun CIETAC Komwuccusi paccmarpuBaet
MEX/JYHapOAHbIE M CBS3aHHbIE C 3apyOeXHBIMM CTOPOHAMHU CIOpPBI, €CIU: OJHA HJIU 00€ CTOPOHBI
SIBJIAIOTCSL. UHOCTPAHLIAMHU, CTOPOHBI SIBJIIOTCS JIMLAMHU, HE MMEIOIIMMHU TPaXIaHCTBA, UHOCTPAHHBIMU
IOPUINYECKUMU JIMLAMH, OOBEKThl IPaX/IaHCKUX MPABOBBIX OTHOLICHHWH PACIOIOKEHBl Ha 3apyOexHON
TEPPUTOPUN; WIHM IOpHIMYECKHe (HaKThl, TOPOXKIAIONIME, H3MEHSIOMNE WM IpeKpamaronme
rpaXJaHCKHE IpaBOBble OTHOLIEHMs, uMerT Mecto BHe Ttepputopun HPK. Komuccus Ttaxke
paccMmaTrpuBaeT cHophl, oTHocsaumecss kK CrnenuaabHOMY aJMUHUCTpAaTUBHOMY pailony I'onkonr, Makao
iy paiiony TaliBaHb, a TakXkKe T€ BOIPOCHI, KOTOPbIE OHA YIIOJHOMOYEHA paccMaTpuBaTh KOHKPETHBIMU
3aKOHAMH U HOPMAaTUBHBIMHU akTamu Kuras, HanpruMep Bce CIIOPHI 10 IIEHHBIM OyMaram, BOSHHUKAIOIIIE B
CBSI3U C apOUTPaXKHBIM COTJIALLICHUEM.

ApOuTtpakHasi OroBOpKa JIOJDKHA BKITIOUYATh: 3asBICHUEC O HAMEPECHUU NMPHOETHYTh K TPETEUCKOMY
Cylly; BOMNPOCHI, KOTOpbIe OYyIyT peIiaTbCs TPETEHCKHUM CyJOM; Ha3BaHHE COOTBETCTBYIOIICH
apOUTPAKHOW KOMUCCHH.

CIETAC pekomeHIyeT BKIIOYaTh CIEAYIOLIYI0 apOuTpaxkHyto crarbio: "JIroboit  crop,
BO3HUKAIOIINKA U3 WM B CBA3U ¢ HacTosiuM KoHTpakToMm, OyaeT nepenaBarbesi B Kutaiickyro KoMHCCHIO
[0 MEXIyHapOJHOMY S5KOHOMHYECKOMY M TOPrOBOMY apOUTpaxy, KoTopas Oyner JeiicTBoBaTh B
COOTBETCTBUM C ApOuTpakHbIMH mnpaBuiamMu Komuccuu, NpUMEHMMBIMH Ha MOMEHT OOpalleHus B
apbutpax. Pemenue tpereiickoro cyaa 0yJeT OKOHYaTeIbHBIM U 0053aTEbHBIM JJIs1 CTOPOH".

Kaxxgast cropoHa BbIOMpaeT M3 NpPEJCTaBICHHOIO CHUCKa apOuTpa, U CTOPOHBI COBMECTHO
BBIOMPAIOT TpeThero. B ciaydae eciu cTOPOHBI HE MOTYT HPUHTH K COIVIACHIO MO KaHIUAATYpe TPEThEro
CyJZIbH, 3TO pelieHue ocrapisercs Ha ycmoTpenue [Ipencenatenss Komuccuu. B coorBercTBum co cr. 24
ApOGutpaxubix npasuin CIETAC tperuit apobutp Oyner aeiicTBoBaTh B KayecTBe Hpescenarens. DTOT
MOPSAIOK TpPUMEHSETCS, €clu CcyMMma ucka He npeBblmaeT 500 ThIC. 10aHed W Takue CIHOpBI
paccMaTpuBaroTCA MO0 KPaTKOW MPOLEAYPE.

[Ipy Hanuuuu B COTJAIIEHWU CTOPOH apOMTpPa)KHOW OrOBOPKH, KOTJa OJHA M3 CTOPOH >KEIaeT
0o0paTUTbCS B TOCYAApPCTBEHHBIH CyaA, N€l0 JOJDKHO paccMaTpuBaThes nocieqHuMm. CoymiaHus B
TPETEMCKOM CyJIe OCYIIECTBISAIOTCS YCTHO JIN0O, IO COTJIACHIO CTOPOH, HA OCHOBAHUHU JOKYMEHTOB.

3anagHpIMM TEOPETUKAMM M IPAaKTHUKaMH OTMEYAeTCs, YTO CYLIECTBYET ONPEIEIIEHHAs TPYJHOCTb
BEJICHHs el W paspemieHus crnopoB B HPK, Tak kak OHM MHOJBEpKEHbI M3MEHEHUSM B IOJIHUTHKE
KUTAlCKOro TrocyjapcrBa M CyAbl HE BCErAa COACHCTBYIOT HCIIOJHEHUIO DEIICHHUN, IPUHATHIX B
coorBeTcTBIM ¢ Hpio-MopKCKOii KOHBEHIHEl 06 HCTIOTHEHHH apOUTPaKHBIX pemeHuit 1957 r.
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Kpome Ttoro, mocratouno cimoskeH Bompoc I'onkonra. Ilocme 1 utoms 1997 r. BenukoOpuranus
nepenana cyBepeHuTeT Halx ['onkonrom Kutaro, 4Tto mpuBeNno K BOSHUKHOBEHHIO JBYX CUCTEM M OJIHOU
ctpabl. CIIOpbl, OTHOCUMBIE B I'OHKOHIe K MEXIyHapOJHBIM, PELIAIOTCS B COOTBETCTBUM C THUIOBBIM
3akoHoM KOHCUTPAJI (npunst I'onkonrom B 1990 r.), ecnmu CTOpOHBI HE AOTOBOpATCS 00 MHOM. B
KauecTBE MeCTa TPETEHCKOro cyja ompeneiaeH ['OHKOHICKMI MEXIyHApOAHBIA LIEHTP, OCHOBAaHHBIN B
1985 r. Buyrpennuii tperedickuil cyn omupaercss Ha [lekpeT o TpeTeiickoM cyjae, OCHOBAaHHBIN Ha
AHIIMHACKUX 3aK0HaX o TpererickoM cyae 1950 - 1979 rr.

B Kutae cTOpoHBI MOT'YT TakKe€ pa3pelIuTh CHOp IMYTEM IEPErOBOPOB, UMEIOIIUX ONPEIACICHHYIO
KyJbTYypHYIO crienu(uKy. BonbIIMHCTBO KOHTPAKTOB C KUTAMCKON CTOPOHON COJIEp’KaT CTAaThIO O TOM,
YTO KOH()JIMKTHI B IEPBYIO OYEpEb OJKHBI pemaTbes MyTeM "apyxeckux mneperoBopon'. "Jpyxkeckue
IIEPEeroBopsl" 03HAYAIOT, YTO CYLIECTBEHHOE BpeMs U yCHJIMs OyayT 3aTpayeHbl Ha MONBITKA IPUHTH K
COIJIAIICHUIO ¢ KUTACKUM ITapTHepoM. [IeperoBopsl paccMaTpuBarOTCs KaK XOPOLIUH ACJIOBOM ITUKET, U
JUIIb B TIOCJAEJAHUH MOMEHT CTOpPOHA MOXXET pELIHUTh OOpaTUThCS K IOCPEAHUYECTBY HIIU
COTJIACHTEIBHOH Mpoleaype Mo UCKy <28>.

<28> Kyspmuna M. AusbrepHaTHBHBIE (QOPMBI  pa3pemieHHsi IPaBOBBIX  KOH(IUKTOB.
MexayHapoiHass MNpakThKa M 3apyOexHbiil onblT // KimHMueckoe ropuauyeckoe oOpa3oBaHue
[DnexTponHsIit pecypc]. Pexxum noctyna: http:/www.lawclinic.ru/library.phtml?m=1&p=12.

B cTpanax, oTHOCAIIMXCS K KOHTUHEHTAIBHOW CUCTEME TIpaBa, TaKyKe PaCIIUPSIETCs] UCIIOJIb30BaHUE
Hecy1eOHBIX (POPM pa3pelIeHus CIopoB.

Tak, B pexomenmanusx Komurera munuctpoB CoBera EBpombl mo BompocaMm J0CTyna K
MpaBoCyAUI0 M obecriedeHuss ero Oousblieil 3QQGEeKTUBHOCTH U CHPABEIJIMBOCTUA YKa3bIBAaeTCs Ha
HEO0OXOAMMOCTh MPUHSITHS MEP MO OOJIETYSHHIO WIIH MOOIIPEHUIO, TJI€ 3TO YMECTHO, MPUMUPEHHUS CTOPOH
WA PY>KECTBEHHOT'O YPETYyJIUPOBAHHUs CIIOPA 10 NMPUHATHUSA €ro K IMMPOU3BOACTBY CYJOM WM K€ B XOJI€
paszOuparenscTBa <29>.

<29> Cwm.: [loctyn k npaBocyauto. Pexkomennannn Komutera MUHUCTPOB rocyapcTBaM - djieHam
Cosera EBpomnbl OTHOCHTENBHO IyTel OOJerdyeHus JOCTyna K mpaBocynuio // Poccuiickas rocTunus.
1997.N 7.C. 8.

Bo ®panuuu neperoBopsl U MOCPETHUYECTBO MMOKA OCTAIOTCS MAJIOM3BECTHBIMU U HENIPUHSTHIMHU.
XOTs naxe Ha ypOBHE IIPABUTEILCTBA JIETAKOTCS ONPEAEICHHBIC IIAard s BHEAPEHUS ITHX METOJOB
<30>. Hanpumep, HamuonanpHas mIKosa aJMHUHUCTPUPOBAHMS BKIIIOYAET B YYEOHYIO Nporpammy
CEeMUHApbl 10 BEACHUIO MEPEroBOPOB, IMPABUTENBCTBO OOBSIBHIO, 4YTO HEOOXOJUMO TOTOBUTH
"areHTOB-NOCPEAHUKOB" 1711 OOPHOBI MPOTUB HACUIIUSL.

<30> Tapacos B.H. Apburpax Bo ®pannuu // Tpereiickuii cya. 2000. N 6.

[IpennpunumaroTcst ycuius mo opranuzanuu odyueHuss APC uepe3 cemMuHapbl, HCHOIb3YIOTCS
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AJIEKTPOHHBIE CPEJICTBA CBSA3H JJISi COBEPIICHCTBOBAHUS HAaBBIKOB BEJCHHS IIEPErOBOPOB Y HACEJICHUS C
MpHUBJICYCHUEM MPodeccHoHaNoB co Bcero mupa. Tak, BecHol 1997 r. Oyayiine MeHEHKEPhl ¥ FOPUCTHI
u3 Bricieit mkosbl ynpasienns ESSEC (ESSEC Graduate School of Management) npuHuManu y4dactue
B TPEHHUPOBOYHBIX 3JIEKTPOHHBIX IEeperoBopax ¢ kojuieramu u3 ['apBapna m Kemtora. Mcnonbs3yrorcs
MHHOBAIIMOHHBIE METOJIbl MPENOJaBaHUsl MEPErOBOPHBIX HABBIKOB, MPOBOJATCS KaK METOJ W3Y4YECHHUS
MEXTyHapOJAHBIX TIEPErOBOPOB BUACOKOH(pepeHmn <3 1>.

<31> XKenuna I1.A. MexayHapoHbI KOMMEpUYECKHid apouTpax - (ppanmysckuil onbIT. Jlokian Ha
koHpepennuu 29 - 30 mas, r. Mocksa.

HampotuB, Tpereiickoe pa30ouparenbcTBO mNpuMeHsercs Bo @Ppannumm yxke naBHo. B 1923 r.
Mexnynapoanas toprosas mnanata (ICC), naxomsmascs B Ilapwxke, co3mana MexayHapoIHBIN
Tpereiickuii cyn. C MOMEHTa CBOErO CO3JaHHs OH IIPOBEN OKOJIO JECATH ThICAY MEXKIYHapOIHBIX
Tpereiickux cynoB. ExerogHo cyasu MexnayHaponHoro tpereiickoro cyga ICC pas3bupatoT criopbl
CTOPOH, TMPEICTAaBIAIOLIMX 0OoJee COTHH CTpaH MHpa, XapaKTePU3YIOLIUXCS HCKIIOYUTEIbHBIM
pasHooOpa3ueM ycioBHi (IPaBOBBIX, SKOHOMUYECKHX, KYJIbTYPHBIX MU JIMHTBUCTHUECKUX ).

B pesynbrare mmpokomMacTabHBIX KOHCYJBTAllMd, B KOTOPBHIX yYacTBOBAJIM MHOTHE CTPaHbI, |
saBaps 1998 r. B Apburpaxusie npasmwia [CC, neiicTBoBaBIIMEe B TEUCHHUE JABAALATH JIET, ObUTH BHECEHBI
A3MEHEHUS.

B pamkax ICC apbutpakHoe pa3OMpaTeabCTBO OCYIIECCTBISICT TPETEUCKUN CyJ, MPUHUMAIOIIUN
OKOHYATeNIbHOE pelIeHHe M0 CyIIecTBY criopa. MexayHnapoausiid Tpererickuii cyn ICC cobupaercs Tpu
WU 4YeThIpe pa3a B MeCSI, OH BIIpaBE KOHTPOJIUPOBATh TPETEUCKUE CYIbl, OCYIIECTBIsIEMbIC B
cooTBeTcTBUH ¢ ApOuTpakasiMu npaBuiiamu ICC.

B coorBerctBun ¢ ApOutpaxkubimMu mpaBwiamMu ICC cropoHaM peKOMEHAyeTcsi BKJIHYaTh
CIIEAYIONIYI0 OTOBOPKY: "Bce crophl, BO3HUKAIOLIME M3 WIM B CBSI3U C JAHHBIM KOHTPAKTOM, OyayT
OKOHYATEJIbHO YypEeryJupOBaHbl B COOTBETCTBUU C ApOUTpakKHBIMU TpaBUiIaMH MeXIyHapOIHOU
TOProBOM IajaThl OAHUM WM HECKOJIBKUMHU TPETEHCKUMM CYIbsIMH, HA3HAYEHHBIMU B COOTBETCTBHUHU C
ykazaHHbIMU [IpaBunamu".

ApOutpaxkHas OroBopka, KpoMe TOro, JOJDKHA COJepXaTh: yKa3aHWe Ha NPHUMEHHMOE MpaBo,
KOJIMYECTBO CY/EH, CTpaHy pacloIOKEHUs TPETEHCKOIo Cy/1a U UCTIONb3yEMbIH SI3bIK <32>.

<32> Ky3pmuHa M. AnbTepHaTUBHbIE (OPMBI  pa3pelleHHs MPaBOBBIX  KOH(IUKTOB.
MexayHapoiHass MNpakTHKa M 3apyOexHblii ombelT // KimHMueckoe ropuauyeckoe oOpa3oBaHue
[DnexTponHsbIit pecypc]. Pexxum moctyma: http://www.lawclinic.ru/library.phtml?m=1&p=12.

B VYkpanHe caMbIM TpaJuIIMOHHBIM U3 aJbTEPHATUBHBIX CIIOCOOOB Pa3pelIeHUs] CIOPOB OCTAETCS
IIPETEH3UOHHBIN TOPSALOK, KOTOPOMY IIOCBSILUEH pas3Aeil B XO034MCTBEHHO-IPOLECCYAIbHOM KOJEKCE
(manee - XIIK Vkpaunbl), a Takke HEKOTOpbIE IOJIOXKEHHS psAla OTpacieBbIX 3aKoHOB. Panee
J0CY1eOHBINM MPETEH3MOHHBIA MOPSAAOK SABISIICS 00s3aTENbHBIM JIJIsl BCEX XO3SHCTBEHHBIX CIIOPOB, HO B
2001 r. 6p111 BHeceHbI m3MeHeHus B XIIK YkpauHsbl, COriacHO KOTOPBIM MIPETEH3UI0 HE0O0X0AMMO OBLIO
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II0/1aBaTh TOJIBKO JJISL CIIOPOB 110 JOTOBOPAaM IEPEBO3KHU U YCIIYT CBSI3HU, & TAKXKE JUIsl CIIOPOB, CBS3aHHBIX
¢ roczakazamu. OOsi3aTenbHOE J0CYIEOHOE YyperyJiMpoBaHHE MPEIyCMOTPEHO paTH(GHUIUPOBAHHBIMU
VYKpanHOl KOHBEHLHUSMHU. B OCHOBHOM 3TO Kacaercsi pasjMYHBIX BHUJOB MEKIYHApPOIHBIX IEPEBO3OK.
CerogHs B crnopax MeXJy YKpPaMHCKMMH KOMIIAHMSIMM CTOpPOHA BIIpaBE caMma pellaTh, MOAaBaTh €l
IIPETEH3UI0 WIN cpa3y oOpalaThCst B cyA. B moib3y mpeTeH3uu roBOPUT MEHbIIas arpecCUBHOCTb U
KeJaHue ObICTPO Pa3pelInTh CIIOPHYIO CUTyaluio. [IpeTeH3un BBITOAHBI KaK JUIsl MEIKUX CIOPOB, KOTa
IIPOCTO HE XOUeTCs TPATUTh BpeMs Ha TSDKOBI, TaK U A7l KPYIHBIX - BEJb AJIS II0Ja4u UCKa HYXHO Oyzer
YIUIATUTh NPONOPLHUOHAIBHYIO FOCIIONUIMHY. BO3MOKHOCTD pa3pelInTh CIOp ¢ MOMOIIBI0 KOMIIPOMKCCA
- BIIOJIHE [IUBWJIM30BaHHOE pEIlIeHHe [l MHOTUX cdep aesreabHocTH. Hanpumep, B onToBOM TOprosie u
NEPEeBO3KaX MPETEH3UOHHBIN MOPSAIOK SBISETCS OOBIYHBIM CIOCOOOM O(GOpPMIIEHHUS HEJOCTA4Yd U TOPUYU
naptuu ToBapa. Kpome Toro, B caMoM J0roBope CTOPOHBI MOTYT yKa3aTh 00s13aTeNIbHbINA IPETCH3MOHHBIN
MOPSI0K YPETyJIUPOBAHHS CIIOPA, a 32 OTKA3 OT €r0 UCIOIB30BaHUS MIPEIYCMOTPETh Tpad.

VYKpavHCKUN 3aKOH HE OrPAaHMYMBAET CTOPOHBI B HCIIOJIb30BAHUM AIbTEPHATHUBHBIX METOIOB
nocyae0Horo yperynupoBanus cropa. OcoOCHHO MOMYJISIPHBIM CTAaHOBUTCS 3amamHblidi onbiT ADR.
WNHTtepecen Takoil BapuaHT, KaK IpeaBapUTe/IbHAs HE3aBUCHMasi OLEHKa criopa, npumensemas B CIIIA.
OneHky npoBOAST OBIBIIME CYIbH, aBTOPUTETHBIE AJABOKAThl U JIPYTHME€ IKCIEPTHI, a MO pe3yibTaTam
OLIGHKH CTOPOHBI pPelaroT cyas0y KoH(ukTa. Yale Bcero B 3amajHOM MPaKTUKE ISl YPeryJIupoBaHUs
CToOpa TPHUMEHSIOTCS pPa3IUYHble (OPMBI TEPETOBOPOB, pPE3YIbTATHIl KOTOPBIX 3aKPEIUISIOTCS B
J0CyAeOHBIX MUPOBBIX coramieHusX. [leperoBopsl MOryT ObITh Kak MpsIMble, TaK U B BUJE MEIUAIUU -
OJIHOM M3 caMbIX OblcTpopasBuBaromuxcs popm ADR <33>.

<33> IlocpemnnuecTBO (Meauamms) B XO3IWCTBEHHBIX cynax PecmyOmmku bemapycs / Tlox pen.
B.C. Kamenkoga. 2-¢ u3g. Munck: Jukra, 2012. C. 56, 57.

I[anee 06paTI/IMC$I K TepMHHOHOFI/IquKOﬁ COCT&BHSIIOH_Ieﬁ IIOHATHA "a.]'ILTepHaTI/IBHOC pa3pCuiCHue
CHOpOB", IMOCKOJIbKY KaK B TCOpHUH, TaK U HA MPAKTHUKE CYIICCTBYCT Pa3JIMIHOC €ro TOJIKOBAHHC.

M3HayalbHO TEpMHMH "aJbTEPHATUBHOE PA3PELICHHE CIOPOB" cTajd HPUMEHATHCS K YacTHBIM
HECyJIeOHBIM TpoLEeAypaM C LENbI0 HMX OTTPAHUYEHHUS OT TPAJUIMOHHOTO ITyOJIMYHOrO MOpsIKa
paspemieHuss crnopoB. JlefcTBUTENbHO, MO Hambojee pacnpocTpaHeHHOMY MHeHuto, APC - 3to
albTEPHATUBA TOCYJAAPCTBEHHOMY IMpPaBOCYIUI0 (CyaneOHOM cucTeme rocyaapctBa). [laHHBIN BapuaHT
TpakToBKU NoHATHS APC BriltouaeT Bce Hecy/1eOHble crocoObl pa3pelleHns CIIOPOB M yperyJIupoBaHUs
KOH(JIMKTOB, T.€. apOUTpaK, IOCPEAHUUECTBO, MUHU-CY]T U TIp. <34>.

<34> Black's Law Dictionary. West Publishing Co., 1990. P. 78.

Hpyras no3unus ucxoaut u3 dosee yskoro toakoBanust APC, a umenHo uro APC - 3T1o Bce MeTo bl
paspelieHuss IPAaBOBBIX CIOPOB, IMOAPA3JECIAIOIIMECS Ha YETHIPE OCHOBHBIC KaTErOpPUU: IIPSIMBIC
MEPETOBOPHl  MEXJy CTOPOHAMM, TIEPErOBOPbHl C Y4YyaCTHEM HEWTpaJbHOro JHIA, apOUTpax,
cynonpou3Boactso. [Ipu atom k APC oTHOCHTCS TOIBKO BTOpasi KaTeropus <35>.
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<35> Hunter M., Paulsson J. et al. The Freshfields Guide to Arbitration and ADR. Kluwer Law and
Taxation Publishers. 1993. P. 1, 6, 7, 63.

B nmanHom cimywae, kak ortmedaer E.M. HocelpeBa, "...anpTepHATHBHBIE IPOLETYPHI
MIPOTUBOMOCTABJISIOTCS HE TOJBKO CyJIeOHOMY pa3OupaTensCTBYy, HO U apOUTpaKHOMY, a TaKxke
HEMOCPEJACTBEHHOMY YpETYyJIHPOBAHUIO pasHOTIacuii camumu cropoHamu'". Ha ¢opmupoBanue 3Toii
MO3UIMU TPEeXJe BCEro OKaszaja BIMSHHME oco0asi MpaBoBas HpHUpoaa apOUTpa)ka, MOCKOIbKY €ro
pelIeHHe SBISETCS 00s3aTENbHBIM Ui CTOPOH U MOJUICKHUT NMPUHYAUTEIHHOMY HCIIOIHEHHUIO Hapsay C
pELIEHUsIMU FOCYJapCTBEHHBIX CyA0B <36>.

<36> HocsipeBa E.M. AnbprepHatuBHOe paspeuienre cnopoB B CHIA. M.: Mznarenbckuil aom
"T'opogzent", 2005. C. 25.

Ecnu ykazannsle aBe no3unuu mo rnoHsAatuio APC ocHOBaHBI Ha €ro BHEIIHEM MPOTHUBOMOCTABICHUN
pa3IMYHBIM IPOLEAYpaM, TO CIEIYIOLIAasl CBsI3aHa C OLEHKOM caMOro TepMuHa "anbrepHartuBHbIe". OHa
3aKJII0YATCSl B TOM, YTO 3TO IMOHSATHE BKJIIOYACT TaKW€ MEXAaHU3MBI YPEryJUPOBAHHS CIIOpa, KOTOPHIC
MOTYT TPHUMEHSATHCS KaXJ0€ B OTIACIBHOCTH JHOO B pa3sHOOOpa3HBIX KOMOWHAIUSAX, HAIpUMeEp
MIEPErOBOPHI - MOCPEIHUYECTBO, TOCPEITHUUECTBO - apOUTpaxk, apOUTpax - MOCPEAHUYECTBO U TIp., WIH
MOJICTTUPOBAaHUE CIEIHAIBbHOTO (COOCTBEHHOr0) croco0a pa3pelieHusi CHOPOB M YPETyJIUPOBAHUS
KOH(JINKTOB, OCHOBAaHHOE Ha KOHKPETHBIX 0OCTOSATENBCTBAX M MHTEPECAaX CTOPOH. "AIbTepHATHBHOCTD"
B TAKOM ClTydae 03HadaeT BHIOOp BO3ZMOXKHBIX BAPUAHTOB CPEIU HECYIEOHBIX CPE/ICTB, a HE BHIOOP MEKIY
STHMH CPEACTBAMH U CyJeOHBIM pa3OuparenbcTBoM <37>.

<37> Mackie K.A. Handbook of Dispute Resolution: ADR in Action. Routledge and Sweet and
Maxwell. London; New York, 1991. P. 4.

Kpome Ttoro, unrepecHa noszuuusa @. Canzaepa, KOTOPbIM, MCXOAd W3 TOTO, YTO aJbTEPHATHUBA
O3HayaeT BO3MOXKHOCTb BbIOOpa "OJHOTO BapHaHTa M3 MHOTUX CYIIECTBYHOUIMX'", Mpeasaraer
MCMOJb30BaTh OOLIMI AN BceX NpOIeNyp TEpPMHUH "albTepHATHBHBIE METOJABI pa3pelIeHust Cropos",
OXBAaTBIBAIOIIHNI B TOM YUCJIE CyJIeOHOE pa3OupaTebcTBO <38>.

<38> Sander F. Dispute Resolution Within and Outside the Courts: an Overview of the U.S.
Experience // Attorneys General and New Methods of Dispute Resolution. National Association of
Attorneys General and ABA. 1990. P. 26.

Kak nonaraer I'.B. CeBacTbsiHOB, KpUTEpHil aIbTEPHATUBHOCTH, UCIIONb3yeMblil B nmoHATHH APC,
"pacmipocTpaHsieT" cBoe IEHCTBHE HE TOJNHKO Ha TOCYIapPCTBEHHBIE CyIeOHbIC OPTraHbl, HO U OTHOCHTCS K
WHBIM MIPAaBOOXPAHUTEIBHBIM U MTPABONIPUMEHUTENHHBIM OpraHaM rocyapcTBa. AbTEepHATHRA B TAHHOM
clly4ae MOKa3bIBaeT B3aMMOCOTIIACOBAHHBIN BBIOOp M oOpalleHrne CTOPOH K JIF0OOMY He 3alpenieHHOMY
3aKOHOM HETroCyJapCTBEHHOMY CIIOCO0Y pa3pelIeHus Criopa U yperyJaupoBaHusl KOH(IJINKTA, a HE TOJIbKO
aNbTEPHATUBHOMY T'OCYJAapCTBEHHOMY mpaBocyAuto. [loaToMy KpuTepuil UCHONB30BAHUS WIHU
HEHWCIIOIh30BaHUsI TOCYIAPCTBEHHBIMU OpraHaMU B JIOCYIeOHOM 00 cyeoHOM nopsiake criocoooB APC
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HE MEHSET UX aJIbTePHATUBHOIO (YaCTHOTr0) Xapakrepa <39>.

<39> XpecroMaTus aJIbTEPHATUBHOI'O PA3PEIIEHUs CIOPOB: Y4eOHO-METOANYECKHE MaTepUallbl U
npaktudyeckue pekomenaanuu / Coct. I'.B. CeBactbsiHoB. CII6.: AHO "Penakmus sxypuana "Tpereiickuit
cyn", 2009. C. 99.

WTtak, anbTepHaTUBHBIE CIIOCOOBI pa3pelieHHs CIIOPOB MPEICTABISAIOT cOOO0M, BO-NIEPBBIX, CUCTEMY
B3aMMOCBSI3aHHBIX JCHCTBUI CTOPOH M MHBIX JIUI] IO PACCMOTPEHUIO BO3HUKIIETO CIIOpPa, HAPaBIEHHBIX
Ha ero BHecyZieOHOE yperyJIMpoBaHUE WIN pa3pellieHue ¢ UCIO0Ib30BAHUEM IIPUMHUPUTENIBHBIX WM UHBIX
HE3alpEIICHHBIX MNPOIEAYp, OCYIIECTBIsEMOe, KaK TIpaBWIO, HAa OCHOBAHUU JOOPOBOJHHOTO
BOJICU3BSBIECHUS CTOPOH <40>; BO-BTOpBIX, 3TO MpaBO BbIOOpa J1t000ro (HEe 3alperieHHOro 3aKOHOM)
HErocyJ1lapCTBEHHOI'0 (4acTHOro) crocoba paspeuieHus crnopa U (WiM) YperyJnpoBaHUs KOHQUIMKTa
HCXO0/1 U3 KOHKPETHOM cuTyauuu <41>.

<40> KonnoB A.IO. IlonsTue, knaccuduKkamus ¥ OCHOBHBIC BHJIbI aJIbTCPHATHUBHBIX CIIOCOOOB
paszpemenus copos // XKypran poccmiickoro mpasa. 2004. N 12. C. 17.

<41> Cksopuos O.}O. Tpereiickoe pa3OupaTensCTBO MpeIIpPUHUMATENbCKUX CIOpPOB B Poccuu:
po0OJIeMbl, TeHAeHIH, TieperiekTuBbl. M.: Bontepe Kimysep, 2005. C. 352.

Mexny tem, no muenuto J[.JI. JlaBbimeHKo, Tpu Bced MOJIOXKUTEIbHOW HampaBieHHocTH APC
MOHATUE "aJIbTEPHATUBHOE pa3pelICHUE CIOPOB'", 3aMMCTBOBAHHOE M3 AMEPUKAHCKOM JOKTPHUHBI, HE
BIIOJIHE TOYHO OTPaXXaeT CyTh NMPUMHUPHUTEIBHBIX IPOLEAYpP, MOCKOJIbKY: 1) OHHM HEe Bcerzaa sBISIOTCS
aJIbTepHATHBON CyJeOHOMY Pa30MpaTeNbCTBY, HE 3aMEHSIOT, a JIUIIb JOMOJHSIOT €ro. DT MpOLEeayphl
MOTYT HCIOJb30BaThCSl B paMKaX CyneOHOW CHCTEMBI U, KpPOME TOrO, MOTYT BOOOILE NPUMEHSATHCS B
OTCYTCTBHE HAMEpEHMsI CTOPOH HauyMHaTh CcyJneOHOe pa30uparenbcTBO; 2) OHU HAIPaBIEHBI, Kak
[IpaBWJIO, HE Ha pa3pelleHHe CIOpOB, a Ha HMX YyperyjaupoBaHue; 3) MOHATUE "aJbTEepHATHUBHOE
paspelieHre crnopoB” 0ObIYHO BKIIFOYAET B TOM YHCIIE U Pa3IMUHbIe BUIBI TPETEUCKOTO pa3onpaTenbCcTBa,
T.e. TOJKyeTcd KakK ajbTepHaTHBa pa30UpaTeNbCTBY B TOCYJIAapCTBEHHBIX CyAax, a TpeTeilckoe
pa3dupaTenbCTBO MO CBOEH LEAM M XapakTepy SBISETCS COCTSA3aTeNbHOW, a He NPUMHPUTEIbHOM
MIPOLEYPOH, XOTS B €ro XOJ€ CTOPOHBI MOTYT JOCTHraTh NnpumupeHus <42>. Kpome Toro, ciemyer
OTMETHUTbH IOPUCAUKIMOHHBIA XapakTep TpeTeicKoro pazoupartenscTBa. Kak oTMeuaercss B 3apyOexHOI
JUTEepaType, HMEHHO IOPHUCIMKIMOHHBIA XapakTep JeATENbHOCTH TPETEHCKUX CYJOB IIO3BOJISET
OTTPAaHUYUTh €r0 OT AHAJOTUYHBIX MEXAHM3MOB, TaKUX, KAaK KOHCHJIMALIMS, MeEQualnus, MHpPHOE
YperyJIHpOBaHUE UK HKCIIEPTHAsS OIleHKa <43>,

<42> JlaBeinenko J[.JI. MupoBoe cornameHue Kak CpPEICTBO BHECYAEOHOTO YpEeryIupOBaHUS
YaCTHOMPABOBLIX CHOPOB (M0 mpaBy Poccum M HEKOTOPBIX 3apyOeKHBIX CTpaH): Jluc. ... KaHA. IOpU.
Hayk. M., 2004.

<43> Fouchard P., Gaillard E., Goldman B. On International Commercial Arbitration. Hague, 1999.
P. 12.
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B cBs31 ¢ HEOTHO3HAYHOCTBIO TOJKOBAHMS CYIIHOCTH AJITEPHATUBHOIO Pa3pelIeHus criopoB MLA.
PoxxkoBa mpemaraer BMECTO TEpMHHA "aJIbTEPHATUBHOE pa3pelIeHUE CHOpoB" ApPYyrod TEPMHUH -
"BHErOCYZJApCTBEHHOE pa3pelleHUe CIOPOB M yperyJupoBaHHE KOH(IUKTOB". ApPryMEeHTHPYsS CBOIO
MO3UILIMIO, OHA OTMEYAaeT, YTO IIOHATHE "aJbTEPHATUBHOE pa3pelIEHHUE CHOpPOB" HE OXBATHIBAET
IIPOLIEAYPBI, CBA3aHHBIE C YPErYJIUPOBAHUEM CIOPOB, HAPUMEpP MOCPEIHUYECTBO, @ TAKXKE IMPUHUMAET
BO BHMMAaHHE TO OOCTOSATENHCTBO, YTO JAJEKO HE BO BCEX CIydasx MPOLEAYpHl, MpPeayCMaTpUBAIOIINE
YpEryJupoBaHUE CIOpa, IPEACTABISIOT COOOM albTEPHATHUBY I'OCYIApCTBEHHOMY IPAaBOCYJIUI0 U MOTYT
"coceACTBOBATh' C TOCYIapCTBEHHBIM CYyI€OHBIM Pa30MpPaTEeIbCTBOM <44>,

<44> PoxxxkoBa M.A. CpeacTBa U criocoObl TPaBOBOM 3allIUThI CTOPOH KOMMEpPUYECKOro criopa. M.,
2006. C. 12.

AHanu3upys HauMEeHOBaHUe, KoTopoe npeiaraet M.A. Poxkosa, I'.B. CeBacTpsHOB mojaraer He
COBCEM yJladyHOE€ B JAHHOM KOHTEKCTE ynoTpebieHue cioBa "BHerocyaapcTBeHHoe". bojee ToOuHbIM, U C
9TUM CJIEAYeT COTJIACUTHCS, TPEICTaBisAeTcs TepMHUH "HerocyaapctBeHHoe". Kpome Ttoro, 0azoBoe
(obwenpuHATOC) MOHATHE "aTbTEPHATUBHOE pa3pelleHne CIopoB" Heo0A3aTeIbHO JOHKHO PACKPHIBATH U
OIMCHIBaTh COOOM BCce BO3MOXKHBIC BAapHAHTHI NPEONOJICHHS KOH(IMKTHBIX CHUTyalWd, dTa 3ajaua,
CKOpee, OTHOCHUTCS K XapaKTepUCTUKE KOHKPETHOTO Crioco0a niik koMOuHaImu cnocodoB APC <45>.

<45> XpecroMaTus aJlbTEPHATUBHOI'O PA3pEIICHUs CIOPOB: YUeOHO-METOANYECKHE MaTepuallbl U
npaktudeckue pekomenaanuu / Cocr. I'.B. CeBactosiHoB. CI16.: AHO "Penakmus sxypuana "Tpereiickuit
cyn", 2009. C. 99.

Yro kacaercs mnpaBoBoro acnekra npumeHeHuss APC B Poccuiickoit ®enepauuu, TO OH
paccMmaTtpuBaeTcsi B MaTepHUaJbHO-TIPAaBOBOM M B IpoleccyanbHOl cdepe. MaTtepuanbHO-IIpaBOBON
acleKT, CHUMasl IPaBOBYIO HEONPEEICHHOCTb, CBA3aH C YCTAaHOBJICHUEM NpaB U 00s3aHHOCTEI CTOPOH B
pe3ynbrare mnpumeHeHus moboro APC, T.e. gocTukeHHMs NpaBOBOro pesyibTata. YTo Kacaercs
IIPOLIECCYATIBHOTO ACIIEKTA, TO OH MPOSBISAETCS B BO3MOKHOCTH COTJIACOBAHUS CTOPOHAMM IIPOLIEyPHOTO
MOpSAJIKAa pa3pelleHus CIopa WM YperyJupoBaHHS MPAaBOBOrO KOHQIMKTa, a UMEHHO ONpEeaAeTeHUS
IpolecCyalbHBIX MTPaB U 00513aHHOCTEH CTOPOH, a TaKXKe JIML, COAECHCTBYIOLINX pPa3pelIeHHIO CIIopa.

Kak cnpasennmuBo nomnaraet B.®. SIkoBneB, anbTepHaTUBHBIE CIIOCOOBI pa3pelIeHnss KOMMEPUYECKUX
CIIOPOB PAacCMaTPHUBAIOTCA KAaK OJHO W3 IVIaBHBIX HAINPaBJICHUHM COBEPIIEHCTBOBAHUS pPabOThI HE TOJIBKO
rOCy/IapCTBEHHBIX CY/0B, HO U BCEH CHCTEMBbI pa3pelieHnss KOMMEPUECKUX CIIOPOB <46>.

<46> Bectauk BAC P®. 2002. N 12. C. 108.

JleiicTBUTENBEHO, BHUMAHUE K TPETEHCKOMY pa3OupaTenbCcTBY, MEXKIYHAPOJHOMY KOMMEPUECKOMY
apOUTpaxy, MOCPEIHUYECTBY, IPUMUPEHUIO, TIeperoBopam u Apyrum crnocobam APC o0ycioBieHo He
TOJIBKO HMX M3BECTHBIMU TOJOXKUTEIBbHBIMH KayeCTBaMH, IEPErpyKEHHOCThIO TOCYJapCTBEHHOM
CyZeOHOM CUCTEMBI U HEOOXOIMMOCTBIO 00ECTIeYeHUs JOCTYITHOCTH MPABOCYIUsl, HO M TE€M, YTO CIIOCOObI
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APC nHapsy ¢ rocy1apcTBEHHBIMU CPEJICTBAMU 3alllUThI MPAB U YPETyJIUPOBAHUS CIIOPOB MPEACTABISIOT
co00# "...TapaHTHUIO pean3alii KOHCTUTYIIMOHHOTO IIpaBa Ha BBIOOp Hanboliee aJIeKBaTHOTO 3aKOHHOTO
BapHaHTa pa3pelleHus CIopa WIM YPEryJlupoBaHUS KOH(IUKTA, UCXOAS M3 KOHKPETHOW curyanuu”
<47>.

<47> CeBactpsiHOB ['.B. TeopeTuueckue OCHOBBI QJIbTEPHATHUBHOIO pa3pellIEHUsl CIOPOB:
KOHLIETIMS YaCTHOTO MpoLecCyalbHOro mpasa. B kH.: XpecTomaTusi aabTEpHATUBHOIO pa3pelIeHUs
CropoB: Y4eOHO-MeTOANYECKHEe MaTepuaibl u npaktudeckue pexkomennanuu / Coct. I.B. CeBacThsHOB.
CII6.: AHO "Penakmus sxypHana "Tperteiickuii cya', 2009. C. 92.

Eme B IlocranoBnenun VI Bceepoccuiickoro cbe3ma cyzaeit ot 2 pexadbps 2004 r. 6bUI0 OTMEUEHO,
910 TapaHTHeld >(PQPEKTUBHON 3aIIUTHI TPaB IMOMHUMO CYISOHOW 3allWTHl SIBJISICTCS BO3MOXKHOCTH
obpamtenust kK APC, mockonbky cyOBEKThI IPayKAaHCKOTO 000pOTa JOKHBI UMETh BO3MOKHOCTH BBIOPATh
mo0yI0  yA0OHYI0 TPOLEAYpPY, COOTBETCTBYIONIYIO WX TpPEeOOBaHUSIM O BpPEMEHHM, CTOMMOCTH,
KOH(UICHIINATBHOCTH, MUMIEPATUBHOCTH W TIOCIEACTBUSAM pEIICHUs, a 3a7ada CyJeOHON Biactu -
COJICHCTBOBATh (DYHKIIMOHUPOBAHUIO aJTbTCPHATUBHBIX Tporeayp <48>. M 310 HelCTBUTENBHO BEPHO,
MOCKONIbKY B YCJOBMSIX JIEMOKpaTH3allMd POCCUUCKOro olmiecTBa mpuberatb TOJNBKO K
0e3aIbTepHATUBHBIM (B JJAHHOM CIIy4ae CyIeOHBIM CIIOCO0aM 3allUThl HApYIIEHHBIX MPaB) HAPyIIaio Obl
Y TIpaBa 4esioBeKa, U MpaBa MpeAnpHHIMATEIS.

<48> Marepuanstl VI Beepoccuiickoro cbe3na cyaeii (30 HosiOps - 2 nexabps 2004 r.) / BBAC PO.
2005.N 2. C. 9.

O pa3BUTHM adbTEPHATUBHBIX (OPM YyperyjaupoBaHUS CIOPOB TakKe TOBOPUIIOCH U Ha
cocrosiBuieMcs 15 nrons 2006 r. B Toproso-npomseinuieHHo# nanare P Ilepsom Beepoccuiickom cbesne
Tpereiickux cynos, rae E.M. [Ipumaxos (torna eme IIpesunent TIIIT P®) nepeuncnun nepsoouepentble
npobiemsl B chepe anbTepHATUBHOTO YPETyIUPOBaHUS KOMMEPUYECKHUX CIIOPOB:

COIIaCOBaHME MPAKTUKH TPETEUCKUX M TOCYAapCTBEHHBIX apOMTpPa)XKHbIX CYJ0B MO MPUMEHEHUIO
JEUCTBYIOLIErO 3aKOHOAATEIbCTBA U MEKIYHAPOJHBIX JOTOBOPOB;

COBEpUIEHCTBOBAHKE POLEAYPBI TPETEHCKOT0 pa30oupaTesbCTBa;
NOBBIIIIEHUE KBATU(UKALIMK apOUTPOB, pacCMaTPUBAIOLINX CIIOPHI;

HCIIOJIB30BAHHUE COBPEMCEHHBIX I/IH(l)OpMaIII/IOHHBIX TeXHOHOFHfI, B YaCTHOCTH BHICO3AIIMCU U
ayIno3arnucH cye0HOro mporiecca;

pacmmpeHne MPakTUKH J0CYNeOHOro, C ydacTHeM Npo(eCCHOHANBHOTO MeIuaTopa-mocpeIHuKa,
YPEryJIupoBaHus ClIOpoB <49>.

<49> Caiit ToproBo-npomsinuieHHON nanatsl Poccuiickoit deaepauuu: http://www.tpprf.ru/.
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OcCHOBHBIC HAINPaBIICHUS IEATEIBHOCTH 1O JalTbHEHUIIEMY Pa3BUTHIO W YIIyOJICHHIO Tporiecca
WHCTUTYIIMOHaM3anuun B Poccuu  cnoco6oB APC  Obumn  oTpakeHbl B Pesomonmm  IlepBoro
Bcepoccuiickoro cbe3na tpeteiickux cyaos (aanee - Pezomonus): 1) ydetr npoOiaeMaTuku TPETEHCKOro
pasbuparensctBa U APC mpu ¢dopMupoBanun y4eOHBIX MpPOrpamMMm IOPUAMYECKUX BY30B, CTaHAApPTOB
BBICIIIETO FOPUIUYECKOr0 00pa3oBaHusi, a Takke Mpd (HOPMHPOBAHWHM TPOTPAMM TOBBIIICHUS
KBaIM(UKAIIMM TOCYJApCTBEHHBIX CyJIeil; 2) nanbHeiilmee (QOpMHUPOBAHUE W COBEPILIEHCTBOBaHHE
3akoHojaTtenbcTBa B obOmactu APC; 3) akrtuBu3auus paOOThl MO TOMYJSPU3ALUU JIEATEIBHOCTH
TPETEMCKUX CyNOB Cpeau IpearnpUHUMATeNeii; 4) MOBbIIIEHUE aBTOPUTETA TPETEHCKUX CY/J0B U yPOBHS
TPETEMCKOro pa3dupaTenbCTBa; 5) YKPEIUICHHE B3aUMOJICHCTBUS TOCYIaPCTBEHHBIX U TPETEHCKUX CYJIOB,
HAIPaBIIEHHOTO HA COJIEUCTBUE U MOJIEPKKY TPETEUCKOro pa3dupaTebCTBA.

Kpome ykazannbix B Pesomonuu mep, I'.B. CeBacthsinoB u A.B. LlpluieHKOBa Npeaioxuin 1
JpyTrue, B YaCTHOCTU:

BBISIBJICHME YETKOIO INPEJCTAaBIIEHUs B JOKTpuHE o nojoxeHuu (mecte) APC B cucreme
POCCHIICKOIO 3aKOHOJATEIbCTBA W IIPaBa, 4YTO, HECOMHEHHO, IIOMOXET CII0COOCTBOBATb Pa3BUTHUIO
JaHHOW 00JIaCTH 3HAHUM W YCTPAHEHHIO OLIMOOK B MPAaBONPUMEHUTEIbHON NMPAKTUKE TPETEHCKUX U
roCyIapCTBEHHBIX CY/0B;

pa3paboTka u nocienyromas peainusanus cooctsennor Konnenmuu cuctemuoro passutus APC B
Poccun, mockosbKy OJHOTO YIOMHHAHHS O HEOOXOIMMOCTH BHEAPEHHUs BHECYNEOHBIX M JIOCYIEOHBIX
CIIO0CO00B yperyJIMpOBaHUS CIIOPOB M IPUMHUPHUTEIBHBIX TTpoieayp B Konnenmuu denepanbHoi meneBoi
nporpamMmbl "Pa3Butne cynebnoit cucrembl Poccun" na 2007 - 2011 ronasl sIBHO HEQOCTATOYHO (B
HacTosalee BpeMsa - Konuenmus ®denepanpHoil 1eneBoil mporpammbl "PasButne cyaeOHOHM cucTeMbl
Poccun" na 2007 - 2012 roxst");

MIPOBEJICHUE SKCIEPUMEHTAIBHON anpobanuu npumeHeHus HHCTUTYToB APC - mocpeaHuuecTsa u
IPUMUPEHUST B JOCYACOHOM TMOpSAJKE, a TaKXke MOCIeAyIollee 3aKkperjeHue 0CyAeOHOro mnopsjaka
npuMeHenus crnoco6os APC B mporeccyanbHOM 3akoHoAaTelabcTBE. [10700HBINH ONMBIT CyIIECTBYET BO
MHOI'MX CTpaHax MHUpa;

BBEJCHUE W 3aKOHOAATEIBHOE 3aKPEIJIEHWE HWHCTUTYTa CAMOPETYJIMPOBAHUS OTE€YECTBEHHBIX
[IEHTPOB TPETEHCKOT0 pa3dupaTeNbCTBA U [ICHTPOB MPUMUPUTEIHHBIX MPOLETYP; pPa3padoTKa U MPUHSITHE
KOJIEKCOB TMPO(GECCUOHATBHON 3TUKH TPETEUCKUX CYACH M TMOCPEAHUKOB, YTO TO3BOJUT TOBBICHTH
npodeccnoHaNbHBI  ypoBeHb croenuanucToB B obmactu APC u  HUBenMpoBaTh BO3MOXKHBIC
35oynotpedsienust B 3Tou chepe <50>.

<50> CeBactbsiHoB ['.B., LlpimuienkoBa A.B. TenneHuuu pa3BUTHS WHCTUTYLHOHAJIBHBIX Haydaj
allbTepHAaTUBHOTO paspeuieus cnopos // BBAC P®. 2007, anpens. N 4(173). C. 73, 74.

Ponps u passutue B Poccuiickoit ®@enepanun APC otpaxens! Taxke U B CTpaTeruu pasBUTHS
¢bunancosoro psiHka Poccuiickoit @eneparuu 1o 2020 r. (nanee - Ctparerus) <51>.
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<51> VTBepxnuena pacnopsokenrem [IpaButenbctBa Poccuiickoit denepanun ot 29 nexadbps 2008
r. N 2043-p.

B Crparerun yka3zaHo, 4To mpobiieMa KOPHOPATUBHBIX KOH(IIMKTOB MEXIY POCCHHCKUMH
KOMITAHUSIMH, @ TaKK€ CIIOPOB C YYaCTUEM HMHOCTPAHHBIX MHBECTOPOB SIBJSIETCS AKTyaJbHOM, B CBS3U C
4eM CyAeOHBIH MOPSAIOK pa3pelieHuss TaKuX KOH(IMKTOB M CIIOPOB 3a CYET CBOEH IMTENBHOCTH U
HEBBICOKOH 3(P(GEKTUBHOCTH HE CHOCOOEH MPHUBECTH KOH(MDIUKTYIOUIME CTOPOHBI K CPAaBHUTEIHHO
OBICTPOMY U B3aUMOIIPHEMIIEMOMY BBIXOJY U3 CIIOPHOM CHUTYaIHH.

JleicTBUTENBHO, UIMTENBHOCTh CYAECOHBIX IIPOLIECCOB IPHUBOAMT K YBEIMYEHHUIO pacXoJlOB
POCCUMCKMX KOMIIaHMHM, 4YTO BJIEYET IPSMOM M KOCBEHHBIM BpEI HMHBECTOpPAM M, KaK CIEICTBHE,
CHI)KCHHE WHBECTHIIMOHHOM IPUBJIEKATEIIBHOCTH JKOHOMMKM Poccuu. B cBsi3m ¢ 3TMM BO3HHKaeT
HEOOXOIMMOCTh OKa3aHUS TOAJICPKKU BHECYIEOHBIM (opMaM pa3pelieHus] KOPIOPATUBHBIX M WHBIX
KOH(UIMKTOB, CTUMYJMpPOBaHMs Iepelaud CIIOpPOB B TPETEHCKHUE CyAbl, B TOM YHCIE CO3JaHHBIX
CaMOpPETyJINPYEMBIMU OPraHU3aLHASIMHU.

Kak monaraer OOJBIIMHCTBO YYEHBIX-TEOPETHUKOB, a TAaK)K€ IMPAKTUKOB, "...K aJIbTCPHATUBHOMY
paspelIeHUI0 CIOPOB  CIEAYyEeT OTHOCUTbCA Kak K CHUCTEME, CYLIECTBYIOUIEH MapaulelbHO C
ouLMaNBHBIM [PAaBOCYAMEM U JAPYrUMH (OpMaMu TOCYyAapCTBEHHOro IpaBoIpUMeHeHHs. HHbIMU
cioBamu, APC He 3aMeHsieT U HE MOXKET 3aMEHUTh MPABOCYJUE, HE MpErpaxJaeT JOCTyIl K HEMY, HE
KOHKYpUpYeT ¢ HUM" <52>.

<52> CeBactbsnoB [.B. Teopernueckue OCHOBBI aJIbTEPHATHBHOTO pa3pEUICHUS] CIOPOB:
KOHIICTILIMSI YaCTHOTO TPOIECCYalbHOTO TpaBa. B kH.: XpecTomarusi albTepHATUBHOTO pPa3peIICHUs
CIOpOB: YueOHO-MeTouYecKue marepuaisl U npaktudeckue pekomengauuu. CI16.: AHO "Pepakuus
xypHana "Tpeteiickuii cya", 2009. C. 92.

Takum o6paszom, APC npezacrapnsieTr coO0H TOMOTHUTEIBHYIO FApAaHTHIO CYObEKTaM B pealln3aliu
KOHCTUTYLIMOHHOTO TIpaBa Ha BbIOOp HamOosiee aJeKBaTHOTO BapUaHTa pa3pelIeHus cropa WU
YPEryJmmpoBaHus KOH(bJ'II/IKTa C OCJIbIO 3alluMTbl IIpaB MW 3aKOHHBIX HWHTCPECCOB W HOCTHUKCHUSA
HE00X0IMMOM MpoleccyaabHON 1eu.

Baxxno noguepkHyTh, uto K APC crniopsiye ctopoHsl 00bIYHO OOpalaroTcs, Korjaa OHU 000I0IHO
CTpeMSTCS YperyJaupoBaTh CHOpP MHUPHBIM IIyTeM, a TakXe KOTJa XOTSAT ONpeAeIMTh CBOE INPaBOBOE
MOJIOKEHHE B CIIOpPE, TOCKOJBKY TPH €ro pPacCMOTPEHHH KaK CaMH CTOPOHBI, TaK W TOCPEIHUK
BBIJIBUTAIOT JPYT JAPYTy apryMEHTHI U UX OLIEHKA 3a4acTyIO MTO3BOJISIET CTOPOHAM OIPEIENIUTh CHIIbHBIE U
ci1abble MOMEHTBI, YTOOBI IPUHSATH PEIICHHUE.

Kak ObIO OTMEUYEHO BbINIE, OAHO3HAYHOTO MPEACTABIECHUS O TOM, YTO BKIIIOYAETCA B IMOHSATHE
APC, Hu NOKTpUHA, HU NpaKTHKa He BeIpaboTanu. OAHM OTHOCST K HUM TPaJAULMOHHBIE HECyAeOHbIE
METO/BI YpEryJMpOBaHUs TPakKJaHCKO-TIPABOBBIX CIIOPOB (apOUTpak, MOCPETHUYECTBO, MEPErOBOPHI),
Ipyrue - Jro0ble YacTHBIE CPEJCTBA, BO3HHUKIIME B IMPOTHBOBEC MYOIMYHOMY MOPAIKY pa3perIeHUs
CIIOPOB, TPEThH - KOMOMHHPOBAHHBIE BapUAHThl OCHOBHBIX "allbTEPHATUBHBIX" M CyAEOHBIX CPEJCTB,
KBaTH(UIMPYeMble Kak "KOMIUIEKCHbIE" ¥ oOpasyromie HOBble (OpMbI, WU3BECTHBIC Kak mini-trail
("MuHHM-Ccyn"), B KOTOPBIX OTpa)XaroTCs MOTPEOHOCTH COBEPIICHCTBOBAHUS aJIbTEPHATUBHBIX CHCTEM
paszpenieHus: KOH(QIUKTHBIX CUTyaluil MeXIy CyObeKTaMy 4acTHOTO MpaBa.
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[TpencraBnsier untepec B3mian [I. Illrenana, koTopelid, aHanu3upys pabOThl aMEpPUKAHCKUX
aBTOpOB, IPHILET K BBIBOAY O TOM, YTO albTepHAaTHUBHOE paspemieHue crnopoB (ADR) kak snemeHt
npaBoBoi cuctembl CIIIA BO3HHKIO M pa3BUBaeTCs MO JBYM OCHOBHBIM HAalpaBJIEHUSIM - B paMKax
JecTByIOMEH CcyneOHOW cucTeMbl (B myOnum4yHOW cdepe) m BHe ee (B cdepe YacTHOrO IMPaBOBOTO
peryaupoBaHus). OTH JIBa HAIpPaBICHUS HAXOIATCS B IOCTOSHHOM B3aMMOJAEWUCTBUM U HCIBITHIBAIOT
B3aMMHOE BJIMsHHE. TeM He MeHee Kaxaoe W3 HUX HMeeT cBOo crnenupuky. OH K€ HpPUBOAUT
kinaccupukanuio crnocoboB ADR ¢ TOUkM 3peHHs MX IOJpa3/ieeHusl Ha JIB€ OCHOBHBIE KATErOpuH IO
OCHOBAHHUIO TPHHAUIKHOCTH K TOW WIM HWHOH cdepe NpaBOBOTO pPETYJIMPOBAHUSA: YACTHBIE H
nyOnuunble. CrenyeT OroBOPUTHCS, YTO TEPMHMH 'MyOinuyHble" B J@aHHOM AacleKTe sBIAETCS B
orpeieieHHON Mepe yciaoBHBIM. OH YKa3bIBaeT HE Ha MPABOBYIO MPUPOIY ATbTEPHATUBHBIX JTOCYACOHBIX
npouenyp (OHM MNpPEACTaBIAIOT COOOW COEAMHEHHE YAacTHBIX M IyOJMYHBIX 3JIEMEHTOB), a Ha HX
MPUHAIIIEKHOCTD K YyOJIIMYHOM rocy1apCTBEHHOM Cy1e0HOM crcTeMe.

K wactupim [II. Illteman OTHOCHT mpOUEAYpbl, MNPUMEHSEMbIE HCKIIOUYUTEILHO Ha OCHOBE
TOOPOBOJIBHOTO BOJICU3BSIBJICHUSI CTOPOH, - MEPETOBOPHI, MOCPEIHUYECTBO, apOUTpaK, MUHU-CYA U T.II.
JlanHble CpeACTBa SIBJISIFOTCSI CAMOCTOSATEIbHBIMH, HE3aBUCUMBIMU B CBOEM pETrYJIHUPOBAHUU H
CYILIECTBOBAaHUH OT CyAeOHOM cucTeMbl. OHM XapaKTepU3yIOTCs OONbIIEH CTETIEHBIO JUCTIO3UTUBHOCTH C
MUHUMAJIbHBIM BMEIIATEIbCTBOM CO CTOPOHBI TrocyaapcTBa. Poib mocineaHero CcBOAMTCA K
opuIMaTEHOMY TIPU3HAHUIO BHECYCOHOW CHCTEMBI AJIbTEPHATHBHOTO Pa3pelIeHUs MPABOBBIX CIIOPOB U
o0ecreueHunI0 HauIeXkKalluX YCIOBHMA ee GyHKIIMOHUPOBAHHUS.

B uactHOCTH, IIpeMeTOM 3aKOHOJATENbHOM perinameHTauuu Bo MHorux mrarax CIIA saBnsoTcs
clleyromue acekTsl yacTHbIX ADR:

IIPU3HAHKWE AJIBTEPHATHUBHBIX MPOLIEAYP B KA4ECTBE MPEATIOYTUTEIBHBIX U IIHPOKO NMPUMEHIEMBIX
METO/IOB YperyJIupOBaHMsI IPABOBBIX KOH(INKTOB;

orpezesieHue KaTeropuil rpa)/IaHCKUX Jell, I0IyCKaeMbIX K aJlbTEpHaTUBHOMY pa3pelleHHIO;

YCTAHOBJICHHE II€PEYHsl KAaTEeropuil TPAKIAHCKUX [J€J, HEe IMOISKAIIUX YPEryJIUpOBaHUIO U
paspemuieHuto ¢ nomoubio ADR;

OIPCACIICHUC ITIOHATUS TOM WUJIM UHOM aHBTepHaTHBHOﬁ mpoucaypsl;

o0OecrieueHre TapaHTHUH KOH(QHUIECHUMAIbHOCTH Kak MPHHIMIA albTEPHATUBHOTO pa3pelieHus
CIIOpOB;

YCTAaHOBJICHHC KBaJ'II/I(l)I/IKaIII/IOHHI)IX CTaHOapTOB JId HCfITp&J'II:HI:IX JiL, OCYHIECTBIAIOIINX
YperyjiupoBaHue pa3Hornac1/H71 " pa3pCUICHUC CIIOPOB B AJIbTCPHATHUBHBIX ITPOLCAYPAX;

o0Oecrie4eHre BO3MOXHOCTU  MPUHYJUTEIBHOTO  HMCIOJHEHHWS] pPELICHWH, BBIHECEHHBIX B
COOTBETCTBYIOILUX MPOLETYpax;

MMPU3HAHUC COITIAIICHWA, OJOCTUIHYTOIr0O B XOJ€ AJbBTCPHATHBHOI'O YPETyJIUPOBaHUA, HMCIOIIUM
O65[38.TCJ'IBHYIO JJIA 00eux CTOPOH CUJTY IIPU HAJIMYUHU UX B3AUMHOT'O BOJICU3BABJIICHUS.

K ny6nuunsiM uHcTpymentaMm I1. Illtenman oTHOCUT cpeacTBa, MCHONb3yeMble BHYTpU CyleOHOU
cucrembl. [lannble cpenctBa nomyunnu  HazBaHue Court-Annexed ADR, wim  OykBajbHO
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"aNbTepHATUBHBIC CPEIICTBA Pa3pEUICHUsI CIIOPOB, NMPHCOSANHEHHBIE K Cyay". OHU OXBaThIBAIOT TaKHE
MPOLEAYPhI, KaK JOCYyACOHBIC COBEIIAHUS IO YPETYIHPOBAHUIO CIIOPOB, JOCYNCOHBIA apOUTpax H
I0CyIeOHOE MMOCPEIHUYECTBO, MTPEIBAPUTEIIbHAS HE3aBHCUMAs OLIEHKA MAaTEePHAaJIOB JieJia, YIPOIIECHHBIN
CYJl IPUCSYKHBIX M TaK Ha3bIBAEMYI0 YaCTHYIO CYJEOHYIO CUCTEMY WJIM YaCTHBIN TPUOYHAI.

Knaccudukanus anbrepHaTHUBHBIX (OPM YperyJlUpOBaHMs CIIOPOB Ha YacTHbIE M ITyOJIMYHBIC
II03BOJISIET:

HOJYYUTh LEJIOCTHOE INpeACTaBieHHe 00 albTePHATUBHOM pa3pelIeHUH CHOPOB KaK €JIMHOM
3JIEMEHTE IIPABOBOW CHCTEMBI, BKIIFOUAIOIIEM PA3IM4HbIe C(Eephl IPABOBOTO PETyIUPOBAHMS;

UCCJIEIOBATh Crielu(UKY KaXA0H U3 3THX cdep B OTAEIHLHOCTH;

obecrieunTh UM dHEPSHIMPOBAHHYIO PpEriIaMEHTAIMI0 TeX WM HMHBIX MPOLEIyp C Y4eTOM HUX
YaCTHOTO WX MyOJIMYHOT0 XapakTepa;

IPEIoiIaraeT BO3MOXKHOCTh JIAJIBHEHIIErO JENIeHUS AIbTEPHATHUBHBIX (OPM BHYTPH KaKIOW
IpyMIIbI 110 60Jiee y3KUM OCHOBaHUAM <53>.

<53> Illteman I1. AnpTepHATHBHBIC CIIOCOOBI pa3penieHus cropoB // KaiuHn4Yeckoe IopuandecKoe
o0Opa3oBaHme [DneKTpOHHBII pecypc]. Pexum JOCTYTIA:
http://www.lawclinic.ru/library.phtml?m=1&p=12.

Hacrosimmee wuccnenoBaHue TOKa3blBaeT, YTO K YWCIY OCHOBHBIX aJbTEPHATHBHBIX (HOPM
pas3pelieHns MPaBOBBIX KOH(IUKTOB B 3apyOeXHOH NpakTHKE, KaK IMPAaBHIIO, OTHOCAT MEPErOBOPHI,
MOCPETHUYECTBO (MEIUAINIO), TPETeUCKUH cya (apOuTpax).

Vkazannsie Buabpl APC u B Poccuiickoit deneparnuu nony4yaroT HanOOIbIIIEe paclipoOCTPAaHEHUE U
Bce OOJBIIYI0 HOPMATHBHO-TIPABOBYIO PETJIAMEHTAIMI0O M, KakK CIEACTBUE, INPU3HAHUE CO CTOPOHBI
Y4aCTHUKOB I'PaX/1aHCKO-TIPaBOBOT0 000pOTa.

Kpatko oxapakrepusyem yka3anusie Buabl APC.

[TeperoBopsl, 3aHuMarone BaxkHoe Mecto cpean APC u mocpeacTBOM KOTOPBIX pa3pelaercs
OoNbIIIOE  KOJMYECTBO MPABOBBIX KOH(MIMKTOB, TPEACTaBIAIOT COOOW yperyiupoBaHHe cHopa
HEMOCPECACTBCHHO CTOPOHAMH oes3 y4acTusad UHBIX JIWII. C nx MMOMOIIBIO YJAC€TCsA, BO-IICPBLIX, BHIACHUTH
MO3ULMU CTOPOH M HX apryMEHTHl; BO-BTOPBIX, YCTAHOBUTb IIPEIAMET pa3HOIJIACHM; B-TPETHHUX,
O6Hap}I)KI/ITI) CTPEMJICHUC YMCHLIIATHL CTCIICHDb pamornacnﬁ; B-4C€TBCPTHIX, OTCTAUBATbH cOOCTBEHHEIE
MOJIXO/bI K pa3peleHHIO MPOOIeMBI.

n

CormacHo crnoBapro pycckoro s3eika C.M. OxxeroBa meperoBopbl - 3T0 "...0OMEH MHEHHSMHU C

Kako-In00 AeJIOBOU LENbI0" <54>,

<54> OxeroB C.M. CnoBaps pycckoro si3bika. U3a. 8-e, crepeotun. M.: CoBeTckas SHIMKIONEANS,
1970. C. 491.
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CornacHo ToTKOBOMY CIIOBapIO PyCCKOTO SI3bIKA, TIEPEroBOPHI - 0OMEH MHEHHSIMH ISl BRISICHECHUS
YCJIOBHH KaKOro-HHOYb Coramenus <55>.

<55> TonkoBsIii cioBaph pycckoro s3bika. B 4 1. / Coct. B.B. Bunorpanos, I'.O. Bunokyp, b.A.
Jlapun u ap. / Iox pen. JI.H. YmakoBa. M.: Pycckue cinoBapu, 1994. C. 113.

CornacHo bonpiiomMy OpuUIMYECKOMY CIIOBApIO IEPEroBOPHI  OMPEACNAIOTCS Kak "...crmocod
paspellieHusi CcaMbIX pPAa3IMYHBIX BOIMPOCOB... MHUPHOIO paspelieHHus CIOpPOB, OCHOBAaHHBIA Ha
HEMOCPEJCTBEHHOM KOHTaKT€ JIOJDKHBIM — 00pa3oM  yIMOJHOMOYEHHBIX JIMI[ COOTBETCTBYIOIINX
3aMHTEPECOBAHHBIX CYOBEKTOB" <56>.

<56> bonbuoii opuanueckuii cnoaps / [log pen. A.fl. Cyxapesa, B./l. 3opsuna, B.E. KpyTtckux.
M.: UTH®PA-M, 1999. VI. C. 481.

K coxanenunto, HECMOTps Ha TO, YTO IEPETOBOPHI SIBJISIFOTCSI CAMBIM PaclpOCTPAHEHHBIM CIIOCOOOM
aJIbTEPHATUBHOI'O Pa3pelIeHuss KOMMEPUYECKUX CIIOPOB, CaMO MOHATHE TEPMUHA "TIeperoBopbl" YUEHbIMU
TPaKTyeTCs HEOIHO3HAYHO.

'

[To wmuenuio FO.A. TuxomupoBa, meperoBopbl - 5To '"..Hamboiee AEWCTBEHHBIH CHOCOO
MIPEOJIOJICHUST pa3HOTJIaCHi, MPEJOTBPAICHUS W YCTpaHEHHUs IOpuUaudeckux koymmsuit" <57>. A H.
UyMHKOB MOJaraeT, 4To MEeperoBOphl MPEACTaBISIOT COO0M B3aMMOJCHCTBHE COLMATBHBIX CYyOBEKTOB
WIH WX TpeAcTaBuTeNiel B (opMe NpsSMOro WM OIMOCPEIOBAHHOTO JHAJiora, MPEIoIararomiero
COTJIACOBAaHUE MHTEPECOB CTOPOH U HANpaBIEHHOTO Ha HEUTPaNIM3alUI0 MOTEHIUAIBLHOTO WM
yperyiaupoBaHue (pa3pelieHne) pealbHoro KoHpaukra <58>.

<57> TuxomupoB lO.A. KomnmmsnonHoe mnpaBo: YueOHOe HaydHO-IIpakTHuUeckoe mocobdue. M.,
2000. C. 116.

<58> YymukoB A.H. Benenue neperoBopos: cTpaTerus, KOMMyHUKaLUs, pacuauTanus, MeIuanus.
M., 1997. C. 13.

C nozunuu T.B. XyaoWKuHOM, MeperoBopsl - 3TO "...MPOLECC MPUHATUS COBMECTHOIO pEHICHUS
IBYMsI UK O0Jiee CTOPOHAMH O JlaibHeHIeM ux nopeneHun" <59>.

<59> Xynoitkuaa T.B. KOpunnueckas KOHMIUKTOIOTHSA: OT HMCXOAHBIX MO3HMIIMA TEOPUU 10
MPAKTUKU pa3pelIeHus U IpeaynpexaeHus opuandeckoro konduukra. Capanck, 2001. C. 201.

K.H. CepreeB cumraer, yto "...EperoBOpbl ONPEIEIAIOTCS KaK IPOLECC MOMCKAa COTrJalleHus
MEXy JIIOJIbBMH Y€pe3 COTIIACOBAaHNE UX UHTEPECOB' <60>.
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<60> Ceprees K.H. AnbTepHaTtuBHBIE cIocoObl paspemeHus cropoB // IIpodeccuonanbuble
HaBbIKH rOpHcTa: OnbIT MpakTHueckoro ooyuenus. M., 2001. C. 299.

E.B. BbyproBas momaraer, 4To TEperoBOpsrl - 3TO '"crmoco® pazpemieHus (yperyJIupoBaHUs)
KOH(JIMKTOB, COBMECTHAsl MACSITEILHOCTh CTOPOH IO HAXOXKICHHUIO B3aMMOIPHEMIIEMOTO PEIICHHUS
npobaemMbr" <61>.

<61> byprosas E.B. Kondaukronorus. M., 2002. C. 115.

M.A. PomaHeHKO OTMeuaeT, YTO MEPEeroBOphl - 3TO "Mpollecc, MOCPEACTBOM KOTOPOTO CTOPOHBI,
BOBJICUCHHBIC B TMPABOBOW KOH(IHMKT, OOCYXKITAlOT €ro JApyr C JpyroM, CTapasch JIOCTHYb
B3aUMOINPUEMIIEMOTO coryameHus" <62>.

<62> Pomanenko M.A. AlbTepHaTHBHBIE (OPMBI pa3pelieHHs] MPaBOBBIX KOH(MIHMKTOB B cdepe
IpaB 4eJioBeKa U rpaxkaanuHa: Jluc. ... kaua. ropua. Hayk. Caparos, 2008. C. 56.

B pasnuuHBIX UCCIENOBaHHMAX CHeNM(PHUKH TPOTEKAHWS IpoIecca IEPErOBOPOB  MEXIY
y4aCTHUKaMU pa3HBIX KYyJIbTyp (HampuMep, MEXKIYHapOIHBIX KOMMEPUYECKHUX IEepEeroBOpOB) ObLIH
BBISIBJIEHBl HEKOTOPbIE OCOOCHHOCTH MOBEACHUS POCCUNCKUX MPECTaBUTENEH.

HaanMep, U HEMIbI, © AMCPHUKAHIBI OTMCHAIOT CJICAYIOIHNEC XapAaKTCPHBIC YCPThI pOCCHﬁCKHX
MNEPECTOBOPIIUKOB, 3aTPYAHAIONNE B3aMMOIIOHUMAHNUE MEXKY CTOPOHAMMU

c1ab0 OPUEHTUPYIOTCS B LENIX - XapaKTepHBI TUOO0 OYeHb aOCTPaKTHOE BUICHHE MPOOIEMBI, JIHOO
ype3MepHas JeTanu3aius (MHOTJa U TO U JPYTroe BMECTE);

HC BUJAT AJIbTCPHATUB B PCIICHUU HpO6J’ICM, HE CONMOCTABJIAIOT PAa3JIMYHBIC PCIICHUS,

MNPUHHUMAIOT HEACHBIC, TCOPCTUUCCKHUEC PCUICHUS, HEe0013aTeIIEHO OPHUCHTHPOBAHHBLIC Ha
BBIIIOJIHCHHC,

CTpEMSATCS K CHIOMUHYTHOMW BBITO/IE, @ MPOOJIEMBI PEIIAlOT MEAJIEHHO;
HE/I0CTaTOYHO MHUIIMATHBHBI, CKJIOHHBI N30€raTh OTBETCTBEHHOCTH;
HE IyMaroT O MOCIEACTBHSX;

HE CKJIOHHBI TOBOPUTH O KOH(IIMKTAaX OTKPHITO;

KECTKO HACTauBaIOT HA CBOMX MO3ULHUAX, TPYAHO UIYyT HA YCTYIIKH.

B cBoro o4epeab, pOCCHﬁCKHC NEPCroBOPIINUKU CHUTAKOT, UTO UX HHOCTPAHHBIC MTAPTHCPLI:
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CKJIOHHBI UX IIPUHHUKATb, CUUTATDh CBOH 06pa3 MBICJICH 1 ﬂeﬁCTBHﬁ IpCAIIOYTUTCIIEHBIM;

HC CMOTpAT Ha POCCHUAH KaK Ha MMDapTHCPOB, HC HJAaKOT HM JOCTATOYHO MOJIHOMOYHN U
OTBCTCTBECHHOCTH,

OYCHb MCPKAHTHJIbHbI, ODUCHTHUPOBAHBI TOJILKO Ha BBIT'OAY,

HE TyMaloT O COLIMAIBHBIX HEIIX <63>.

<63> Illteman I1. AnpTepHaTHBHBIE CLIOCOOBI pa3pemieHus cropoB // KiuHudeckoe 1opuandecKoe
oOpa3oBaHme [D51eKTpOHHBIN pecypc]. Pexum JOCTYTIA:
http://www.lawclinic.ru/library.phtml?m=1&p=12.

Bo3MoxHBI Pa3JIMYHBIC BapUAHThI BEACHUA IICPCTOBOPOB:

IIEPErOBOPBI, KOTOpBHIE BEAYTCS HEMOCPEACTBEHHO MEXJy YYaCTHUKaMH, BOBJICUYCHHBIMU B
KOHKPETHYO IIpobiemy;

MEPETrOBOPLI, KOTOPBIC BCAYTCA MCKAY HOPHUCTAMU - aABOKaTaMM, MPCACTABIAOIIMMU HWHTCPCCHI
CTOPOH, Y4aCTBYHOIINUX B pa3pClICHUUN CIIOPA;

IIEPEroBOPbl, KOTOpPbIE BEAYTCS € YYacTUEM IIOCPEJHUKA, YEIOBEKa HE3aMHTEPECOBAHHOIO,
YMEIOIIETO B3TJISIHYTh Ha CHOPHYIO MpobieMy "co CTOpOHBI";

OO61re BOonpochl NOJArOTOBKU BEJEHHUSI IEPETOBOPOB:
co3zianue koM¢popTa 1 0OCTaHOBKHU PACIOI0KEHHOCTH KJIMEHTAa K MPOLecCy NeperoBOpoB;

MIOCTaHOBKA KOHKPETHBIX BOMPOCOB ISl TOJTy4YeHUs] HeoOXoqumoin nHpopmanuu (Kkro? 4ro? 3auem?
kornaa? mouemy? u T.11.);

HCIIOJIb30BAHUE OTBCTOB, IIOJYUCHHBIX Ha KIIOYEBBIC BOINPOCHI, MW MPEAJIOKCHHUC BapUaHTOB
BO3MOJXHOT'O COI'JIallICHU A,

MOCTOAHHAA MOAACPIKKA KOHTAKTAa MEKAY CTOPOHAMHU - YHAaCTHUKaAMU IIEPETOBOPOB;

BBIOOp CTUJS BENEHHUS TEPeroBOpPOB (YCTAHOBJICHHE COTPYAHHYECTBA JHOO KOHKYPEHTHOM
O0pBOBI).

[TocpenuuuectBo (Meamanusi) <64> - yperyiaupoBaHHe KOH(IMKTa C MOMOIIBIO HE3aBUCHMOTO,
HEUTPaJIbHOTO MOCPEAHHMKA, KOTOPBIM COJIEHCTBYET CTOPOHAM B JIOCTHXKEHUU COTJIALIEHMS; 3TO METO/,
IIPY KOTOPOM CTOPOHBI YIPABISAIOT U BIAACIOT KAK CAMUM IIPOLIECCOM, TaK U €ro pe3ysnbTratoMm. To ecTs,
Ipy MeIuallid HUYero He pemiaerca Oe3 coriacusi ctopoH. Kpome Toro, mocpenHuk He obOnagaer
IIOJIHOMOYMSIMU JIJISl IPUHATHUS PELLEHUS.
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<64> bonee moapoOHO OYIyT pacCMOTPEHBI B § 4 1. | TOHATHE M OCOOCHHOCTH MEIUAIINH.

E.N. HocmpeBa BBIICIIACT TPHU OCHOBHBIC YEPThI, OTPAXKAIOIMHUE CYIITHOCTE IOCPEAHNYCCTBA.

1. AKTUBHAs pOJb B MOCPEIHUYECTBE MPUHAJICKUT CTOPOHAM, KOTOPBIE BEAYT MEPErOBOPHI U 1O
UX Pe3yJbTaTaM IPUXOIAT K B3aUMOBBIIOJHOMY COIJIALIEHHUIO.

2. IMocpeqHuk HE MPHUPABHUBACTCS K CTOPOHAM, OH 3aHUMAaeT 0c000€ TMOJOKEHUE, JIUIIh TTOMOTast
CTOPOHAM CaMHUM BECTH [1EPETOBOPHI U JOCTUTATh COTJIAIICHHUS.

3. IlocpenHUK HE HMMEET INOJHOMOYMM IPUHYXAATh CTOPOHBI K JOCTUYKEHUIO COIVIALIEHUS U
BBIHOCUTbH CBO€ COOCTBEHHOE PELICHHE IO CIopy <65>.

<65> HocsipeBa E.1. AnbrepHaruBHoe pazpemienue crnopoB B CIIA. M.: OAO "U3patenbckuit
nom "T'opomen", 2005. C. 74, 75.

Kpome Toro, mpu omnpeaeneHul NpeuMyIIecTB MOCPETHNIECTBA EIecO00pa3HO ero CpaBHEHHE C
MeperoBopamMu 1 apouTpaxkeM (TpeTeHCKUM CyJIOM) Ui CyAeOHBIM pa30upaTeabCTBOM.

Takoe cpaBHEHHE MOXHO MPOBOJUTH IO CIEIYIOIIUM KadecTBaM: SKOHOMUYHOCTh MPOLELYpPHI (C
TOYKH 3pEHUS BPEMEHH M CTOMMOCTH); Y4YacTH€ TPEThEro HE3aBHCHUMOIO JHIla U €ro poiib B
YPEeryJIupoBaHUM CIOPa; POJIb CTOPOH B YPEryJIMPOBAHUHU CHOPA; KOH(PHICHIHMAIBHOCTh MPOLEIYPHI;
KOHTPOJIb CTOPOH 32 XOJIOM IPOLEAYPbI; OTHOLIECHUS MEXAY CTOPOHAMU B XOJ/I€ YPETyJIUPOBAHUSI CIOPA;
OCHOBHBIE TPUHIUITBI Pa3pelICHUs] CIIOPOB; OPUEHTAIUsl pa3dupare’abCcTBa Ha MpoIuIoe Win Oynyiiee;
MaTepUaIbHBIA Pe3yabTaT MPOLETypPbl; IMOIIMOHATIBHBINA Pe3yIbTaT <66>.

<66> Hoceipea E.JMI. Meronnyeckue #M TEOPETHUYECKHE OCHOBBI IPENOJAaBaHUA Kypca
"[locpenuuuectBo (Meamanus)". B kH.: XpecromaTus aJbT€pHATUBHOTO pa3pelIeHHs] CIOPOB:
VY4yebHO-MeToIMUecKue Marepuansl U npaktudeckue pexkomenaauuu / Coct. I'.B. CeactbsinoB. CIIG.:
AHO "Penakmus xxypHana "Tpeteiickuii cya", 2009. C. 390, 391.

B nurteparype cyniecTByroT pa3u4Hble TOUYKU 3pEHUS Ha MPUPOy nocpenHudectsa. OJHU yUeHbIe
10JT TIOCPEHUYECTBOM MOHUMAIOT TOJBKO (haKTHUeCcKHe AEUCTBUS, HANpaBICHHBIE Ha CBEJICHHME IBYX
WIM HECKOJBbKUX KOHTPAareHTOB, MOJTOTOBKY CJIEIKM MEXKIYy HUMH M INPH 3TOM HE COCTOSLIUE B
U3BSABIICHUU BOJH NOCPEeIHUKOM. [Ipyrue, npu3HaBasi MOCPEIHUKOM JIUIIO, IEHCTBYIOIIEE HA OCHOBAaHUH
OJIHOTO M3 JIOTOBOPOB, BXOJAIIMX B I'PYIIy AOTOBOPOB HA OKa3aHUE IOPUIUYECKUX YCIYT, TEM CaMbIM
MEPEHOCAT aKLUEHT ¢ (PaKTUUYECKUX Ha IOpUIUYECKHE HEWCTBUSA. TpeThd COBMEIIAOT 00a YKa3aHHBIX
MO/AX0Jla W3 IMpU3HAKA IMPEJIMETHOM JAesITeNbHOCTH, KOTOpbIM oO0BbeauHseT M (AKTUYECKOro, H
IOPUANYECKOT0 IOCPEAHUKOB <67>. PaccMOTpHUM HEKOTOpBIE TOUKH 3PEHUS.

<67> Cwm., Hamp.: Capkucsa M.P. UactutyTt TOoprooro nocpeauuyectsa // XypHan poccuiickoro
mpasa. 2002. N 3. C. 17 - 19; JIeicakoBckuii I'. [loHsAiTHE M IPU3HAKK MOCPEAHUYECTBA B TPAKIAHCKOM

www.consultant.ru Crpanuna 33 u3 185
HaJeKHasl MPpaBoBas NMOAAECPIKKA


http://www.consultant.ru/
http://www.consultant.ru/
https://login.consultant.ru/link/?req=doc&base=CJI&n=1028&date=20.02.2021

"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

npase // FOpuct. 2002. N 1. C. 23, 24.

K. Myp paccmaTpuBaeT MOCPEAHHYECTBO KaK BMEMNIATEIbCTBO B IMEPErOBOPHI WU KOHQIJIUKT
TpeThe CTOPOHBI C OTrPAHUYEHHBIMH TIOJHOMOUYUSMHM TMPUHSTHS PEUICHUs, KOTOpas IOMOraer
KOH(MIMKTYIOIIUM CTOPOHAM B JJOCTHKEHHUH B3aUMHO MPUEMIIEMOTO pa3pelIeHus uxX cropa <68>.

<68> Moore C. The Mediation Process: Practical Strategies for Resolving Conflict. San Francisco,
1996.

M.A. PoMaHEHKO CUMTAET, YTO TEPMHH "TIOCPEAHUYECTBO (MeanaIys)" MOKeT ObITh ONpe/IeeH KaK
nporenypa, pu KOTOpoil MOCpeAHUK (MeauaTop) NPOBOAUT IEPErOBOPBI MEKIAY CTOPOHAMH, & TAKXKE C
Ka)KJJ0W U3 CTOPOH B OTAEIBHOCTH, TEM CaMbIM [IOMOTasi UM ypEeryJIupoBaTh CBOM PAa3HOIJIACUS U IPUNTH
K TAKOMY pEIIEHUI0, KOTOPOe YCTpauBayio Obl 00€ CTOPOHBI <69>.

<69> Pomanenko M.A. AnbTepHaTHBHBIC (OPMBI pa3pelIeHUs] MPaBOBBIX KOHMIMKTOB B cdepe
MpaB 4eJioBeKa U rpaxkaanuHa: Jluc. ... kauna. ropua. Hayk. Caparos, 2008. C. 58.

Kak ormeuaer O.C. Kapneniok, "mocpengHuuecTBo, WiIM Menuanus" NpeaCTaBiIsieT CcOOOU
yperyJiupoBaHHe pPa3HOITACUN C MOMOILBI0 HE3aMHTEPECOBAHHOIO JIMIIA, UMEHYEMOI'O MOCPEIHHKOM,
KOTOpBIM OKa3bIBa€T CTOPOHAM COJEUCTBUE B BEACHUM IEPErOBOPOB U CIIOCOOCTBYET JIOCTHIKEHHUIO
COTIJIallICHUS MEXKIYy HUMHU <70>.

<70> Kapnentok O.C. IIpaBoBoe peryiupoBaHuUE TOCPEIHUYECTBA TMPU  pa3pelIeHUun
BHEIIIHEIKOHOMUYECKHX CropoB: [uc. ... kana. opu. Hayk. M., 2008. C. 53.

[To muenuro I1. lllTenana, meauarus - 9TO MPOIECC pa3pelIeHUs] TPOOIeM MEXIy CTOPOHAMH Ha
OCHOBE IIEPErOBOPOB € YYaCTHEM HEUTPAIBHOIO IOCPEIHMKA; ITO METOJ, IPHU KOTOPOM CTOPOHBI
YIPaBJIAIOT U BJIAJCIOT KaK CAMHUM IPOLECCOM, TaK U €ro pe3yJbTaTOM - COIJIAIIEHUEM, HHYEro He
pemaercs 6e3 coriacus CTOpoH <71>.

<71> lrenan Il. AnpTepHaTHBHBIE CIIOCOOBI paspemieHus crnopos // KinnHndeckoe ropuanyeckoe
oOpazoBaHue [DneKTpoHHbIH pecypc]. Pexum JOCTYTIA:
http://www.lawclinic.ru/library.phtml?m=1&p=12.

BaxxHo OTMETUTH, UTO B HAay4HOM JIUTEpAType MOHATHS MEIUALMU U MOCPETHUYECTBA SIBIISIOTCS
cunonnmamu. [lepBoe u3 HUX Oosiee 4acTO yrmoTpeOaseTCs B MHOCTPAHHOM WIIM TIEPEBOHOM JIUTEpaType
U SIBISIETCSI PYCCKOW TPaHCKPUIIIIMEH aHriuiickoro cioBa "mediation", a BTopoe mpeactaBisieT coboit
PYCCKUI MEePEBOJ] 3TOT0 TEPMHUHA U YIIOTPEOIAETCS PYCCKOS3BIYHBIMEI aBTOPAMH.

Tpereiickuii cyn (apOuTpax) - paspelieHHe NPOTHBOPEYHMs C IOMOIIBI0 HE3aBUCHMOTO,
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HEUTPaJIBHOIO JIULIA - apOUTpa (WK IPYyNIbl apOUTPOB), KOTOPBI YIIOTHOMOYEH BHIHECTH 00s3aTEIbHOE
JUIS CTOPOH pELICHHUE.

ITo cnpaBennmuBomy yTBepxkaeHuio A.C. KomapoBa, ceroaHss Hu y KOro He BbI3bIBA€T COMHEHUN Ta
POJIb, KOTOPYIO JIOJKEH UTPaTh B Pa3BUTOM TPAKIAHCKOM OOIIECTBE TPETEHCKUN CYJ, BHIMOTHSFOIIHIA
BAXHYIO 3a/lauy oOecreueHusi TMOKOCTH UM JUHAMHYHOCTU PETYJIUPOBAHUS, YTO CO3/1aeT MPEIINOCHUIKH
Ui CTAaOMIBHOCTH MW TPEACKa3yeMOCTH B Pa3BUTHUH HIKOHOMHUYECKOro 000poTa, OTpaxkas ero
JMHAMUYHBIN XapakTep <72>.

<72> KomapoB A.C. Ponb TpeTelcKOro cyjga B pa3BUTHUU TpaxiaHCKoro mnpasa Poccuiickoit
Q@enepauuy NPUMEHUTEIBHO K IIPEANPUHUMATEIBCKON JeATeNbHOCTH. B kH.: I'paxknaHckoe mpaBo
coBpemenHoi Poccun / Coct. O.M. Ko3bips u A.JI. Makosckuii. M.: Crartyt, 2008. C. 80.

" ﬂeﬁCTBHTCHLHO, KaK ITOKa3bIBACT OIIBIT IOCyHdapCTB C pa3BHTOfI BKOHOMHKOﬁ, B IIOJABJIAOIICM
OOJIBIIIMHCTBE CJIy4dacB NpCAIIPUHHUMATCIIN CTPEMATCA pa3pCliaTb BO3HUKAIOIIHWEC MCKAY HUMH CIIOPBI HC
B I'OCYyJapCTBCHHBIX, 4 B TpCTCﬁCKHX CyHax.

[ToryisspHOCTE TPETEMCKOro pa3duparenbCcTBa B OTHEIBHO B3ATOW CTpPAaHE CBUIETENBCTBYET O
BBICOKOH TPaBOBOM KYJbTYpE JIOACH, IPOXKUBAOUIMX B HEW. Eciu ke HallMOHAJIBHBIE TPETEHCKUE CYIbI
MOJIB3YIOTCS €Ille M OOIIEMHUPOBON HM3BECTHOCTHIO, TO MOXHO T'OBOPUTH O CO3JaHMH OJarompHATHBIX
(bakToB, CHOCOOCTBYIOUIMX NPUAAHUIO HAIlMOHAJIBLHOMY IPABOCO3HAHUIO YHUBEPCAIBHOIO XapakTepa.
B3rnsaasr Ha cnpaBeIMBOCTb, HOOPOCOBECTHOCTh YYaCTHHKOB KOMMEPUYECKOro 000pOTa, pa3yMHOCTb
po(eCCHOHATBHOIO COOOIIECTBA JIIOJCH - TpeTeHcKUX cyaed CTaHOBATCS OOLIMMHU CTaHAapTaMu
pa3speleHns KOMMEPUYECKUX CIIOPOB BO BCeEM MHpe <73>.

<73> Anypos B.H. Tpereiickoe cornamenue: Monorpadus. M.: IIpocnekt, 2009. C. 3.

Teopernueckuii aciekT uccienoBanus APC mokasbIiBaeT, YTO TPETEHCKUN CyJl paccMaTpUBaeTCs B
Tpex 3HauyeHUsX. Bo-mepBbIX, JaHHBIM TEPMHUHOM 0003HAYaETCs CIOCOO 3aAIUTHI I'PAXIAHCKUX MpaB,
npejiaraeMblii B KaueCcTBE albTEpPHATUBHOIO TEM CIOCO0aM, KOTOpbIE MOAPa3yMEBAIOT HEOOXOIUMOCTh
oOpalieHus 3a cy/1eOHOM 3alUTON K rocyAapCTBEHHBIM OPUCAMKIIMOHHBIM OopraHaM. Bo-BTOpbIX, 3TO
MIOHATHE TMOAPA3yMEBACT KOHKPETHBIM COCTAaB TPETEHCKOrO0 CyJa, KOTOPBIM paccMaTpUBaCTCA
NEpEAaHHbIi Ha €ro paspeluieHue crop. B-TpeTbuxX, IMOJ TpPETEHCKUM CyAOM IIOHMMAeTCs OpraH,
OpPraHU3YIOIIUNA TPETEHCKOe pa3dUPaTebCTBO MPABOBOTO CIIOPA.

I'oBopst 0 pomu Tpereiickoro cyaa B cucteme APC, Henb3si HE OTMETHTh T€ NPEUMYILIECTBA,
Oy1aroiapsi KOTOPBIM TPETEUCKUMA Cy/I SIBISETCS OJTHUM M3 TOMyJIsipHBIX crioco6oB APC.

KaxoBslI ke 3Tu npeumyiectsa?

Bo-niepBbIX, yyacTe B KauecTBE TPETEMCKHUX CyJeil BBHICOKOKBAIU(DHUIIMPOBAHHBIX CHEIHMATNCTOB,
MOCKOJIbKY (DAKTUUECKU pa3BUTHE TPETEHCKUX CYA0B MPOMCXOIWIO Yepe3 BOBJICUEHHE B TMPOIIECC
pa3peneHus CropoB CIIENHAACTOB.
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BO-BTOpHX, BO3MOXHOCTB BJIMAHHA Ha COCTaB TpeTeﬁCKHX Cy,Z[CI;'I.

B-TpeTbux, BO3MOXKHOCTb OIpEAEIEHUS MPOLETypbl PACCMOTPEHHUs CIOpa (CTOpPOHAM pPa3peleHO
OTIpeEIISATh MOPSAIOK OCYIECTBICHUS Pa30MpaTeIbCTBa TPETEHCKUM CYIOM):

IPU BBIHECEHUU PEUICHMs] TPETEHCKUHM CyJ PYKOBOJCTBYETCS IIPEXAE BCEro BOJEH CTOPOH,
BBIPQ)KEHHOM B I0TOBOPE;

Ooiee HHU3KHME, YeM B TOCYJApCTBEHHBIX CYyJaX, pacXxoAbl Ha TpeTeickoe pazOupaTebCTBO
6marogaps 6ojee KOPOTKOMY IIUKIY TPETEHCKOro pa30upaTenbCTBa;

Oonee ObICTpRIE M MeHee (OPMATM3OBAHHBIM IO CPAaBHEHHIO C TOCYAapCTBEHHBIM
CYZOIIPOU3BO/ICTBOM IMOPSIIOK Pa3peIIEeHUs CIIOPOB;

KaMepaJbHOCTh PAaCCMOTPEHHUS CIOopa, KOTopas OOCTHTaercs Onarojgapsi TOMY, YTO TPETEHCKHI
MIPOLIECC OCYIIECTBIISIETCS 3aKPBITO, B OTCYTCTBUE TTOCTOPOHHHX JIHII.

Kpome Toro, k mnpeumyiectBaM TpeTeiickol (opmbl pa3dupaTenbCcTBa CIOPOB OTHOCATCS
W13 1105 (S

HN3MCHCHHUEC BCKTOpAa IMPOTHUBOCTOAHUA MCKAY CTOPOHAMM Ha IIPCOJOJICHHUEC KOH(I)JII/IKTB. C
COXpaHCHHUEM OTHOLICHUHU COTPYAHUYCCTBA,

KOH(QHUIECHIIMATBPHOCTh M BO3MOXKHOCTH  COXpaHEHUs WH(GOpMAIMK, NPUMBIKAOMEH K
KOMMEPUYECKOH TalHE;

9KOHOMUS CpCaACTB, pacxoayeMbIX JUIA IIPUBJICHCHUA HpO(l)CCCI/IOHaJII)HI)IX CYIIG6HI)IX
np CI[CTaBI/ITeJ'ICI\/'I;

BO3MOXXHOCTh IPHUCIIOCOOUTH MOPSAJOK pa3dupaTenbcTBa IMOJA cleuu(UKy cropa, B TOM YHCIE
IIOCPEACTBOM M3MEHEHHUS PETIIAMEHTA;

MPHUBJICYCHHUE JUIS pa3OHMpaTeNbcTBa IO JIETYy CICNUAINCTOB B CMEXKHBIX 00JacTSIX 3HAHHS
(oHmOBOrO, CTPAaxOBOrO pBIHKA, HWHBECTUIIMOHHOTO CEKTOpa DJKOHOMHUKH, HWHTEIJIEKTyaIbHOU
COOCTBEHHOCTH);

dbopMUpOBaHHE TPAKTHKU pa3peUIeHHs] TPaKIAHCKUX CIIOPOB, MPEACTABISIONICH OONbIION
MO3HABATEJIbHBIN UHTEPEC.

Tperteiickue Cyabpl HE TONBKO CO3/1AIOT YCIOBUSA, HO M 00ECIEUHBAIOT JOMOJHUTEIbHbIE TPABOBbIE
rapaHTHH 3aIIUThl HAPYIIECHHBIX MpaB <74>.

<74> Pyukuna I".®., Pyukun O.}O. 3amura npaB cyObeKTOB IpeAIPUHUMATENBCKON 1€ATEeTbHOCTH
B PaMKax HecyleOHOH rpakI1aHCKOM IOpUCAUKINY // ApOUTpaXkKHBIN U rpaxaanckuit mpouecc. 2003. N 3.
C.32-34.

B HacTosmee BpeMsi NPUMEHEHHE TPETEHCKOro cyJa Kak OpraHa 10 pa3pelieHUI0 CIOpOB
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MO3BOJIIET HX Yy4YacTHHKaAM MeHee (OpMaau30BaHHO B OTIWYHE OT TOCYJIAapCTBEHHBIX CYJIIOB
yperyJaupoBaTh BO3HHKINNE KOH(DIUKTH M PAa3HOTIIACHS, 4 TAKXKE BIUATH HA COJEP)KaHUE MO3UTHUBHOTO
IpaBa, OPUECHTHUPYS 3aKOHOJATENsT HA peaibHbIC MOTPEOHOCTH PETrYJIUPOBAHMS MPEANPUHUMATEIHECKUX
OTHOIIICHUH.

[To MHEHUIO psiJia YYEHBIX, OCHOBHOE Ha3HAYCHHE TPETEHCKOIo CyJa 3aK/II04aeTcsi HE B CTPOTOM U
HEYKOCHHUTEJIBHOM CIIEIOBaHMM OYKBE 3aKOHA, a B MUPHOM M JOOPOBOJHHOM HpPEKpaIleHHH BPaXKibl,
KOH(JIMKTA, CIOpa, B U3bICKAHUU NyTEeH HX YpEryJIHpoBaHHS MO OOOIOJHOMY COTJIACHIO0 CTOPOH, B
COXPAaHEHHUHU JlyXa COTPYIHHUYECTBA, YTO CO3JAET MPEANOCBHUIKA IPOAOKEHNUS B3aUMOBBITOJHBIX
otHomeHud. Kpome Toro, tpereiickuii CcyA BBINOJMHSAET (YHKIHMIO OOBEKTHUBHOTO apOuTpa,
OLICHMBAIOILIETO [IPEICTABICHHBIE CTOPOHAMHU J10KA3aTEIbCTBA U BBIHOCSILETO peleHue <75>.

<75> banamos A.H., 3aitieB A.W., 3aiineBa FO.A. Tperteiickoe cynonpous3BoAcTBO B Poccuiickoit
®enepanun. M.: FOctummuadopm, 2008. C. 7.

CnpasemnuBo cyxaenue [J.A. dypcoBa o TOM, 4TO AJi MOHUMAHUS CYIIHOCTH TPETEHCKUX CYJOB U
TPETEMCKOro pa30upareabcTBa HEOOXOAMMO, MPEKIEC BCETO, HW30ABUTHCS OT KpaWHUX CYXKICHUH,
KOTOpBIE€ OTBJICKAIOT, HE IPUBHOCS MO3UTHBA B PACKPBITHE MPobdIieM <76>.

<76> ®ypcos J[.A. Tperelickue cynbl: npeaensl JeruTUMHOCTH uX pewmenuid. M.: Cratyt, 2009. C.
17.

Bce mnepeuncieHHble TO3UTUBHBIE MOMEHTBI, CBSI3aHHBIE C BOCTPEOOBaHHOW COBPEMEHHBIM
XO3SIIICTBOBAHMEM JEATEIBHOCTBIO TPETEHCKUX CYAOB, OMPAYarOTCsl HECOBEPILIEHCTBOM IIPABOBOU
perJaMeHTallud OTHOIIEHUH, BOHUKAIOMIMX I10 MOBOJY PACCMOTPEHHUS M PA3PELICHUS] SKOHOMUYECKUX
cniopoB. Henocrarku 3akoHoaTensHON 6a3bl, HeAocTaTouHas 3 (HEKTUBHOCTD AEATEIbHOCTU TPETEUCKUX
CyJOB, CBSI3aHHass B TOM UYHCI€ M C HECBOEBPEMEHHOCTHIO MOJEPHU3ALNU COOTBETCTBYIOLINX
"OPUIMYECKUX TEXHOJOTUN", HEMOCPEJACTBEHHO CBS3aHBI C OTCYTCTBHEM YETKO C(HOPMYIMPOBAHHOM
JOKTPUHBI, YTO HE MOXKET HE BJIMATH HEraTHBHO Ha MPaBOTBOPUYECKYIO U MPAaBONPUMEHUTEIbHYIO
NESTENBHOCTD.

Kak cnpaBeanuBo mnonaraer A.O. MHiakoBa, uype3BblYaiiHO Ba)KHOE 3HAUEHUE JUISI Pa3BUTHUA
TpeTeHCKOro pa30MpaTeNbCTBA, BHEAPEHUS CHCTEMbl aJIbTEPHATUBHBIX METOAOB  pa3pelIeHus
rpaXaIaHCKO-IIPAaBOBBIX CIIOPOB HMECT CKOHCTPYHPOBAHHAad Ha OCHOBEC HOBEHUIITHNX I[OCTI/I)KGHI/II\/'I
IOpUANYECKON  HAayKd  MOJENIb  B3aUMOJEHCTBHSA  TOCYJAapCTBEHHBIX M TPETEHCKUX  CYHOB,
cOaTaHCUPOBAaHHOE PETYJIMPOBAaHHE IOABEJOMCTBEHHOCTH J€I U 4YeTKOe OIlpenereHue chepbl
KOMIIETEHIIUU TPETEUCKUX CyHOB <77>.

<77> AnexceeB M.A., Mumakoa A.O., Hukomoxun C.B. Tpanchopmarus periameHTanuu
NEeSTeIbHOCTH U KOMIIETEHIIMM MEXIYHapOJHOIO KOMMEpUECKOro apourpaxa (3KOHOMHUKO-IIPABOBbIE
noTpeOHOCTH COBpeMEHHOro xozsiicTBoBaHus) / [lox pen. KokT. ropui. Hayk, nmpod. A.O. MHmakoBo#,
KaH. 'opu. Hayk, aoi. C.B. Hukomoxuna. M.: FOpautuadopm, 2012. C. 4.
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§ 2. Mcropuueckuii actieKT pa3BUTHUS alIbTEPHATUBHBIX CIIOCOOOB
yperynupoBaHus crnopoB B Poccun

[TpuMeHeHHEe anbTEpHATUBHBIX CIIOCOOOB pa3pelleHHs MPaBOBbIX CHOpPOB Kak B Poccuu, Tak u 3a
pyOex’oM UMeeT JOCTaTOYHO JIUTENIbHYI0 UcTopuio. Kak mojararor yueHsle, 00IECTBEHHOE IIPABOCYANE
(Tpereiickoe CyIOIPOU3BOJICTBO, CY/ OCPEIHUKOB, IOTOBOPHOE pa3pelIeHre CIIOPOB) MPEAIIECTBOBAIO
roCy/1apCTBEHHOMY CYyJOIPOU3BOACTBY <78>. [Ipu 3TOM OCHOBHOM 11€7IBbIO, KOTOPAsl JOCTUTAJACh B XOJI€
TAKoOro apOUTPUPOBaHMs, ObUIO MMEHHO INPUMUPEHUE CTOPOH, a BTOPOCTENEHHOW - BOCCTAHOBIICHHE
cpaBeIMBOCTH <79>. BMecTe ¢ TeM B3aMMOOTHOILIEHHS CTOPOH IO MOBOJY pa3pelleHHs CIIOPOB
CTPOMJIMCh Ha OCHOBAaHMM JOrOBOpa, 3aKIOYaeMOro CaMHMHU JK€ 3aUHTEPECOBAHHBIMM JIMLIAMHU.
OOparnieHrne K TPETEHCKUM CYAbsIM, TOCOOHWKAM OCHOBBIBAJIOCH Ha HAPOJHBIX MPEICTABICHUSIX O TOM,
4YTO NOJOOHOrO pOAa pa3pelleHHe CHOPOB B HAMOOJbILEH CTENEeHH OTBEYaeT IPEACTABICHHUSIM O
CIIPaBEAIMBOCTH.

<78> BuubiH A.U. Tpereiickuii cyn no pycckomy mnpaBy: McToOpuko-10rMaTHuecKOe paccy kJIeHUE.
M., 1856. C. 3.

<79> JaBsiaenko J1.JI. ApOuTtpax u mpUMHpEHHE: IBE CTOPOHBI 0fHON Menanu // Tpereiickuii cya.
2004. N 1(31). C. &4.

JoroBopHbie (hOpMBI pa3pelieHus] CHIOPOB UMEN MECTO €lIe B AMOXY rOCIOACTBa OOBIYHOIO MpaBa.
Tak, Ha paHHeM 3Tamne pa3BUTH PHUMCKOTO IpaBa B CyJeOHBIX MPOIECCaxX 3a4acTyio "...BCE NMPUCSIKHBIC
BBICTYIIM MO OTHOIICHHWIO K CTOPOHAM HUCKJIIOYMTEIHHO KaK yacTHbIe nuia (judex privatum), a HE B
KauecTBE IPEACTaBUTENEN BIacTH, 00NaJaloOUIMX CHIION rocyaapcTBeHHOro npunyxzaeHus" <80>. Ilpu
TOM YAaCTHBIM Cy[bs OILIEHHMBAJl JIOKa3aTeIbCTBA W BBIHOCHJI KOHKpeTHOe perieHue (iudicium) B
HaMEUeHHOU Cy/IeOHBIM MarucTpaTom chepe <81>.

<80> Canory6osa E.B. Pumckuii rpaxxnanckuii mpouecc / [lox pen. M.K. TpeymnukoBa. M., 1997.
C.41.

<81> ®panuosu Jx. MHcTUTynMOHHBIM Kypc pumckoro mpasa / OtB. pen. JIJI. Kodanos. M.,
2004. C. 77.

OnHO W3 TepBBIX YNOMHMHAHUW O CYIIECTBOBAaHHH JOTOBOPHOH (DOpMBI pa3perieHus CIopoB
BcTpevaetcs B 1362 r. B rpaMoTax BeMKOTO KHs3s [mutpust Jlonckoro.

Bo Bpemena MBana I'po3Horo, Haumuas ¢ 1552 r., B oOmmMHaxX cTajgu 3aMemaTbCs JOJDKHOCTH
KOPMJICHIIINKOB-HAMECTHUKOB M BOJIOCTENEH BHIOOPHBIMH, TaK Ha3bIBAEMbIMU H3IIO0JIEHHBIMU CY/bSMH,
KOTOpBIE BBICTYIIAIH B KAUECTBE KPECTHSIHCKUX CyAeH <82>.

<82> Jlpoxcxkun B. Cyn naps MiBana I'posnoro // Poccuiickas roctunus. 1996. N 6. C. 59.
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[Tpu npunstun CobopHoro ynoxenus 1649 1. ObUTM 3aUKCHPOBAHBI HOPMBI, J03BOJISIOLINE
TSOKYIIMMCS JIMLaM o0palarbes K TpeTeckoMy cydy 3a paspeuieHueM crnopa. B CoGopHOM yrnoxeHUH
Obuta Bcero omgHa ctaths (5-1 craths "O Ttpereiickom cyae" 15-if rmaBel "O BepiieHHBIX genax'"),
MOCBSIICHHAs JIOTOBOPHOMY CyAONpPOU3BOACTBY. OnHako 3Ta enuHcTBeHHas craThsi CoOopHOro
YJIOKEHHUS J1ajia TOJIYOK K JaJIbHEHIeMy pa3BUTHIO JAHHOTO MHCTUTYyTa B Poccun. Beutn ycTtaHOBIEHBI
TpeOoBaHusl K (QopMe TPETEHCKOro COIIAIIEHHUsS, KOTOPOE IOHKHO OBbLIO COBEpLIATHCS MHCHMEHHO
(IMEHHO C 3TOr0 BPEMEHHU CTaJl YyHOTpeONsAThCS TepMUH "(dopManbHas 3amuch") W YIOCTOBEPATHCS
PYKOIIPUKJIIAJICTBOM JIMII, 3aKJIFOYAIOUINX JOTOBOP.

YaocroBepsiiuch  (opManbHBIE TPETEHCKHE 3alMCH IUIOMIAJHBIMU  MOJBSIYAMH, YHUCIO IKE
PYKOIIPHUKJIAYUKOB, CBUACTEIbCTBYIOMIKX "(hOPMaTIbHYIO 3aITUCh", ONIPEACIISIIOCH IIEHOW HCKa <83>.

<83> Tuxomupos M.H., Enudanos I1.I1. Co6opHnoe ynoxenue 1649 r. M., 1961.

Yro OBUI0O OCOOCHHO BAXHBIM JUIS YKPCIUICHHS TPETEHCKOro pa30MpaTeNbCTBa: peEIlCHUE
TPETEHCKOro CyJa MPUPABHUBAIOCH K PEHICHUIO TOCYJApPCTBEHHOTO CYJa, MOCKOJIBKY MOTJO OBITh
MPUHYIUTEIFHO UCIOJHEHO TPU TOMOIIY TOCYJAapCTBEHHBIX MHCTUTYTOB. Kak ykaswiBan A.U. BuisiH,
CobopHoe ynoxxkeHue "...BO3BEIIO TPETCHCKUI MPUTOBOP HA CTEIEHb CYJICOHOr0 PEIICHUs: HE 0 JII00BU
TSOKYIIMXCS ¥ HE TI0 MWJIOCTH HEYCTOWKHM OH CTaJl IMOJIb30BaThCS CHIJIOH, a TOJYYHJI €€ Ui ce0sl OT
BJIACTH 3aKOHOIATEIbHOMN" <84>,

<84> Buubi A.U. Tpereiickuii cyn no pycckomy npaBy: McToOpuko-10rMaTHuEcKOE paccy kJIeHUE.
M., 1856. C. 26.

C momenTta npunsatuss CobopHoro ynoxkeHus 1649 r. tperedckuil cyn cran nmpuoOpeTaTh YepThl
"KJIacCM4ECKOro", a MUMEHHO pelIeHre TPETEHCKOro Cy/ia MPU3HAaBaI0Ch OKOHYATEIbHBIM U MOAJIEKALUM
HEMEJUICHHOMY MCIIOJIHEHHIO, 3allpelialicsl MepecMOTp PELICHUsT TPEeTeHCKOro cyAa B anelUIIMOHHOM
nopsake. HecMoTpst Ha TO 4TO M3 3TOTO MpaBWiIa U JONYCKAJINCh MCKIIOYEHHS, B OCHOBHOM IO BOJIE
BEPXOBHOH BJIaCTH, OOLIMM MpaBHJIOM "...0CTaBalach HEMEPEMEHAEMOCTh TPETEHCKOro MpUroBOpa,
BCET/]a OKOHYATEIbHAs CUJIa PEIIeHUs TpeTerckoro cyaa" <85>,

<85> Buupi A.U. Tpereiickuii cyn no pycckomy npaBy: McTopuko-gormMaTHuecKoe paccyskieHue.
M., 1856. C. 49.

I[C}ITCJ'IBHOCTB TpeTeﬁCKOFO CyZa pacCrpoCTpaHAIaCh Ha CICAYIOMUC KaTCrOpuun ACII:

1) "mo OTHOIIEHHI0O K MECTHOCTU" - TpeTeMCKHil cyJ yKa3aMH BEpPXOBHOH BiacTu ObLI
pacmpocTpaHeH Ha Jena Oamkupckoro u "apyrux yQUMCKuX'" WHOBEPHBIX HApOJIOB; Ha Jeia
MaJIOpOCCHUSIH, I KOTOPBIX, BOpodeM, Ta ¢dopma pa3duparerabCcTBa CIOPOB ObLJIa OCTaBJIICHA Ha
OCHOBaHWU UX 00bIYaeB; Ha Jena B 3emiisix Boiicka Jlonckoro (1804); na nema HoraifiieB u "Ipyrux
MaromeTtaH", kouyronux B KaBkasckoit o6mactu (1827);
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2) "mo pomy nmen" - TPETEHCKUM CyJl paclpOCTpaHEH Ha Jejia TAMOXKEHHBIE, KaK 3TO BHJIHO W3
Tamoxxennoro ycraBa Ilerpa II, Ha KOHKypCHBIE NPOU3BOACTBA C BEPUTEIIMU U JOJDKHUKAMU
KoHKypcHO# Macchl (1800); Ha mena MUTEHHBIX OTKYIIIUKOB CO CIY>KUTEJISIMA B OTHOIIEHUH CIIOPOB I10
orkynaMm (1802); na nena ctpaxoBbix obOmecTB u kommanwmii (1827, 1835, 1838) u, Gomnee Toro, Bcex
BooOIIIe KoMImanuii Ha akiuax (1836), a Takxke Ha criopsl o npuBuierusam (1833);

3) "mO OTHOLIEHMIO K COCIIOBHUAM" - TPETEUCKUM CyJ paCIPOCTPAaHEH Ha Jejla KPECThbsIH ABOPLIOBOIO
BEJIOMCTBA, JIULl TOPHOT'0 BEJOMCTBA U APYTUX COCIOBUN <86>.

<86> Tperetickuii cya o meiciu Jlepxasuna // XKypuan Munucrepcta roctuiuu. 1862. T. 13. Y.
2.C. 177, 178.

Taxum 006pazom, TpeTelickoe pa3orpaTeNbCTBO YK€ Ha TOT NIEPUOJ IPUMEHSIIOCH TP pa3peleHUN
CIOpOB B c(epe mpaB yeloBeKa, a MMEHHO IpaB KOPEHHBIX HApOJIOB M HEKOTOPBIX COCIOBUH, XOTS
KOHKpPETHO B HOPMaTUBHBIX JOKYMEHTaX 00 3TOM HE YKa3bIBaJIOCh.

B snoxy Ilerpa I 6bu1 cocTaBieH perjiiaMeHT, Wid ycTaBs, I JaBHOro mMarucrpara, OCHOBHOM LEJIbIO
KOTOPOTro OBUIO YKpENHWTh KyINEedecTBO. B umcie mep, HampaBlIeHHBIX Ha PEIICHHE STOW IeNd, OBLIO
CIENaHO MPEANKMCAHNE KYILAM COUYMHATH CTAaTyThl U BBOAMTH KYIEUECKUH Cyn <87>, KOTOPBIM IO
MEXaHMU3MY ero o0Opa3oBaHMs U MPUHATHS PELICHUN TOXOANUI Ha TPETEUCKUM CY 1.

<87> Y nunues B.A. 30pannbie Tpyibl IO TOPrOBOMY U Irpaskianckomy mpasy. M., 2003. C. 49.

B 1727 r. Obu1 npunsat TamoXeHHBIH ycTaB, NPEAyCMATPUBAIOIIMUNA BO3MOXHOCTh CO3JaHMS
"y3aKOHEHHBIX" TPETEHUCKUX CYIOB, T.€. KyNEYECKOMY COCJIOBHIO 3aKOHOJATEJIBHO IPEANHUCHIBAIOCH
paspenars TOProBbl€ CIIOPHI YEPE3 TAMOKEHHBIE CYIbI.

Mexny tem TamoxeHHBI YyCTaB NpeIyCMaTpUBal Cily4daW, KOIrzJa Jeli0 He IOJJIEKalo
PacCMOTPEHMIO B TAMOXEHHOM CYJIE€ M JOJDKHO ObLIO HAlpaBIsATHCSA Ha pa3OMpaTeabCTBO B TPETEUCKHM

CyI:

"

1) €CJIM OTBCTYMK Ha MHUCHBMO HCTOHA ...CKAXET CIIOp O TOM, YTO IIO OHOMY BLBIIIAYCHO, UMECT

paclyCKy WIN ApyTHe nucbma';
2) ecu "...0TBETYUK UCTI[OBO MUCHMO, IO KOTOPOMY HIIET, JUKUBUT U Ha3bIBAET HENPABHIM";

3) eciu OTBETUYHK "...0yJeT CChUIAThCSI HA CBOM 3alMCHbIE KHUTU U HA CYETa, YTO OH HE JIOJKEH, U
XOTSl JIOJDKEH, Jla HE CTOJIbKO, CKOJIBKO HcTel Tpedyet", U, TakuM o0pa3oMm, "IpOu30HAYT MEXy HUMH
criopsl” <88>.

<88> I'pebennioB A.M. Pa3zButue xo3siicTBeHHOH ropucauknuu B Poccun. M., 2002. C. 17.
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BaxHO oTMeTHTb, YTO B IpOLEIype TPETEHCKOTro pa3OupaTesbCTBa BBIACISUINCH TaK Ha3blBa€Mble
COBECTHBIE  Cynabpl, co3gaHHble B 1775 1. B mnepuon mnposeneHuss  Exartepunoit 11
aJIMUHUCTPATUBHO-CY1€0HOI peopMBbI.

Kak wus3BectHo, Exarepuna Il Haxogwmach moj BIMSHHEM NPOM3BEACHUH Kak (PaHIly3CKUX
(Bombtep, dunpo, Hamambep, Pycco), Tak u pycckux (C.E. [lecHunikuit) mpocBETUTENEH, UIEH KOTOPBIX
CTaJM OCHOBOH Uil (POPMUPOBAHMS COBECTHOTO CyJa, KOO 3TOT MHCTUTYT BKIIOYAE€T HOPMBI, KOTOpPHIE
rapaHTUPYIOT €CTECTBEHHBIE MpaBa yejaoBeka <89>.

<89> Kamenckuii A.b. "llox cenuto Exarepunsl...". Bropas nmomosuna XVIII B. CII6., 1992. C.
301.

B cootBeTcTBHM ¢ YupexAeHUSMHU NI YIpaBIeHHs TyOSpHUN COBECTHBIE CyIbl CO3JaBajiCh B
LEJIAX PACCMOTPEHUS TAKUX YTOJIOBHBIX €I, KOTOPbIE B CUJIY CMSTYarOIIUX OOCTOSTENILCTB TpeOOBaIU
CHUCXOKJIEHUS K MPECTYIHUKY, a B JieJaX IPakJaHCKUX JTOJIKHBI ObUIM UTPaTh POJIb TPETEHCKUX CYJI0B
<90>. OHaKO COBECTHBIE CyAbl HE MOJIYYWIA HIMPOKOTO PacIpOCTPAHEHUs, IIOCKOIbKY CTOJIKHYJIHUCH C
CONPOTUBIICHUEM U HEKOMIIETEHTHOCTBIO Ha MECTAX.

<90> 3axonogarensctBo Exarepuns! II: B 2 1. M., 2000. T. 1. C. 487 (aBTOp koMMeHTapus - C.M.
Kazaniies).

Pycckuii uctopux B.O. KintoueBckuii onucan ciaydaid, korga yGUMCKUI COBECTHBIN cyibs 3a 12 ser
paboThl HE paccMoTpen U 12 11enn, TOCKOJIBKY "...er0 KaMepIuHep 10 IPoch0aM BUHOBHBIX U3 TSDKYIIUXCS
CTOPOH OOBIKHOBEHHO I'OHSUI BCEX 4EeTOOMTUMKOB" <91>.

<91> KiroueBckuii B.O. Counnenus B 9 1. T. 5: Kypc pycckoit ucropun / Ilog o6m. pen. B.JL.
Slamna. M., 1989. C. 113.

Kak mnomaraer O.}O. CkBopuoB, oOmnucaHHBIM ciy4ail oTpaxaeT oOOLIyl0 TEHICHIIHIO
"HEeNMpUKUBAEMOCTH" HErOCYJapCTBEHHBIX (HOPM MPaBOCYIUSI B POCCUICKOM OOIIECTBE, YIEHBI KOTOPOTO
B II€JIOM OBUTM COPUEHTHPOBAHBI HA CTPEMJICHHE OOpaTHThCS 3a 3allUTON, CKopee, K CHJIbHOU
rOCyJJapCTBEHHOM BJIACTH B JIMLIE TOCYAAPCTBEHHOTO cya <92>.

<92> CkBopuos O.}O. Tperteiickoe pa3OupaTeNbCTBO MpeIIpUHUMATEIBCKUX cHOpoB B Poccuu:
npoOneMsbl, TeHIeHnH, iepcnekTuBsl. M.: Bonrepe Kiysep, 2005. C. 16.

B 1801 r. (mo npyrum cBeaenusm - B 1803 r. <93>) usBecTHbIN pyccKkuil mo3T 1 MUHUCTpP I0CTUIIUN
I'.P. [lep>xaBuH Ha OCHOBAaHMU NOpPYUYEHUS MIeparopa Anekcanapa I coctaBuil U peAcTaBUIl Ha OKJIa/
HMIIEpaToOpy Y CTaB TPETEMCKOTO COBECTHOTO Cy1a <94>.
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<93> Cwm.: Tperteiickuii cyn no meiciu JlepxxaBuna // Xypuan MunucrepctBa octuiun. 1862, T.
13. 4. 2. C. 179; JIxxanmmues I'.A. OcHoBbl cyne6Ho# pedopmbr: CO. cTateit. M., 2004. C. 218.

<94> Jlepxaun ['.P. YcraB Tpereiickoro coBecTHOro cyaa, coctaBieHubiii B 1801 1. b/M, 6/7
(dk3eMIuUIsIp  XpaHUTCSs B OuOnmoreke ropuamdeckoro  (dakynprera  Cankt-IleTrepOyprckoro
rOCYJapCTBEHHOTO YHUBEPCUTETA).

Bnionne Bo3moskHo, kak ormedaer O.FO. CkBOpIOB, uTO Hjesi 00 YCTaHOBJIEHUH 3aKOHOJATEIbHBIX
OCHOB TPETEHCKOTO pa3OupaTenbCTBa cTaja CiAeACTBUEM Apyroro "BeemoananHeinero” qoknamna Cenara
UMIIEPATOpPy: O Pa30oHMpaTEeIbCTBE TPETEHCKUM CyJIO0M CIIOpa MEXAYy WHIUHIIAMH, TiepcamMu, Oyxaplamu,
XUBUHAMH W WHBIMH 3arPaHUYHBIMU a3MaTaMH, TPEOBIBAIOIIMMH B AcTpaxaHH. 3aTpyAHEHHS SI3bIKOBOTO
XapakTepa nody i ActpaxaHCKUN FOpOJICKOM MarucTpar XoaTaiicTBOBaTh ME€pPe/l BEPXOBHOM BIACThIO
O pa3pellIeHUU PACCMOTPEHMs CIHOPOB MEXKIY YKAa3aHHBIMHU JHMI[AMU B TpeTeilckux cynax. MmmnepaTtop
YTBEpIWI TpeacTaBieHHbI (CeHaToM JIOKJIAa;, COOTBETCTBYIONIUH TOPSAOK OBUI YCTAaHOBJICH B
AcTpaxaHu, a 3aTeM paclpoCTpaHEH U Ha a3UaToB, MpoxkuBaromux B Mockse u Cankr-IlerepOypre <95>.

<95> Buupin A.W. Tperteiickuii cya o pycckomy npaBy: cTopuko-a0rMaTHYeCKOE pacCyKIeHUE.
M., 1856.C. 9, 10, 75.

B noxnane 1801 r. I'.P. Jlep:xaBuH oTmeuan, 4ro "...1s IpeceueHus TsHKO B caMOM MX Hayalle OH
HE HAaXOJUT CPEACTBA JIYUILETro U ACHCTBUTEIbHEUIIEr0, Kak 00paTHTHCS K IpeBHEMY TPETEHCKOMY Cyay,
npeJHauYepTaHHOMY B YJIOKEHHH, M K COBECTHOMY, YCTaHOBJICHHOMY B YUpPEKJCHHUU 00 yIpaBICHUU
ryOepHuii...".

MG)KI[Y TEM CHIC B MO3alpomiyioM CTOJICTUHW BBICKA3bIBAJIMCh CCPBLE3HBIC HCAOCTATKH I1I0 IMOBOAY
craryca TpeTeI\/’ICKI/IX CYA0B, CpCAU KOTOPBIX UMCIIUCh I[O6p0BOJ'H:>HLIe " Y3aKOHCHHBIC!:

B OOLIECTBE HET JA0OBEPHS U PACIOJIOKEHUS K TPETEHCKUM CylaM;

TpeTeI\/’ICKI/II‘/JI Cyad HUMECT YPE3MCPHYIO CB060,Z[y IIpU HaJIUYUH TOCICAYIOMICTO MNPHUHYXKICHUA, B
KOTOPOM HPOABIIACTCA U3JIMIIHEE BTOPKCHUC I'OCYJapCTBa B TpCTCfICKPIC OTHOIICHUA,

3a00Ta 0 CBOeM HHTEpECE OoJiee 3HaYMMa B CpaBHCHHUH C MHUMBIM KOPOTKHM IIYTEM K PCUHICHULO,

TpEeTEeNCKHe CyAbH HE CBSI3aHbl MPUCATON, MOTYT UTHOPUPOBATH Aake OOLIECTBEHHOE MHEHHE 00 UX
JEeATEIbHOCTH;

CTOPOHBI HYXKJAIOTCS B TPETEHCKUX CYIbSAX, JIMYHO MM HU3BECTHBIX CBOUM 3/IpaBOMBICIMEM H
OecrpucTpacTHEM, B TO BpeMs Kak UM HaBS3BIBAIOT CHHCKH HE3HAKOMBIX JIFOJIEH, KOTOpPBIE BBI3BIBAIOT
YyBCTBO HEIOBEpHsI TMOO MAHUYECKOIO CTPaxa;

MHUPOJIIO0HME, MOPOKAAIOIIee COrjalieHue, yaimle HaOJIroAaeTcsi, Kak 3TO HHU MapajoKCcalbHO, B
rOCyJapCTBEHHBIX Cy/IaX, YEM B TPETEHCKUX;
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TpeTelickue cybl JeHCTBYIOT B 00Jiee 3aKPhITOM PEeKUME, UeM CyN1eOHbIe IPUCYTCTBUS, UM SIBHO HE
XBaTaeT INIACHOCTH;

IIpHU HAJINIHUU B I[GﬁCTBHHX TpeTeﬁCKOFO cyla MEAIIUTEIIBHOCTU U BOJIOKHUTEI KaJIOBATbCSI HEKOMY

B TPETEHCKUH Cy, K MEIUATOPy OOPAIIAIOTCS TOJBKO T€, KTO JOPOKUT CBOCH KYIEUECKOW YeCThIO
W JIe7I0BOM pernyTarueii. Takue MOTHBBI BCTPEUYAIOTCSI HEYACTO, TOATOMY JOOPOBOJIBHBIA TPETEHCKHM CY/T
MPEACTABIISIET COOOI SIBJICHUE YPE3BhIUAHO PEIKOE;

TpeTeﬁCKHﬁ Cyad MOXET OBITH I10JI€3€H TOJILKO TOoraa, Korga CTOpoOHam H€O6XOI[I/IMO COXPaHUTb
TOBAPHUIICCKNUEC OTHOIICHUA, p3306paTBCH B CIIOPHBIX OTHOMICHUAX HAKC IIPU OTCYTCTBHUH AOKA3ATCIBLCTB,

HAa CTOPOHBI OKAa3bIBACT HPABCTBEHHOE BIMSIHHE TOJBKO TOT CyJA, KOTOpBIM cam oOnagaeT
aBTOPUTETOM, KOTOPOI'O y TPETEUCKOro cy1a He HaOIroaaeTcs;

IpU OTCYTCTBUM MOCPEIHUKOB, MOJIb3YIOIIUXCS O€3yIpEeYHbIM IOBEpUEM MyOIUKH U aBTOPUTETOM
IOPUINYECKON KOPIIOPALUH, TPETEUCKUN Cy/l HE HYXKEH;

TpeTelcKuil cyq Mor Obl cTaTh 00pa3lOM COBEPIIEHCTBA, ITOCKOJIBKY HE 0OpeMEHEH MHOXKECTBOM
JIeJ1, HO IIPEJICTaBIsIeT COO0M caMoe HEYIOBJIETBOPUTEILHOE YUPEKICHUE;

AQHAJOTUYHBIEC IOPUINYECKUE CIIOPHI B TPETEHCKUX CyAax HE UMEIOT OAWHAKOBOTrO "oOCyKuBaHH",
BCE 3aBUCUT OT MIPUXOTH TPETEUCKUX cynent <96>.

<96> CwM.: rnaBa nepBas "OO ydpexJACHHH TPETEHCKOTO COBECTHOIO Cyja" BCEMOAaHHEHIIEro
nokiaga Munuctpa toctuiiuu . Jlep>kaBuHa ¢ MPOEKTOM YUpekACHHs TpeTelckux cyaoB g0 1803 r.
(OT3pIBBI TIpEACEnaTeNneii KOMMEPUYECKHX CYJOB O HEynoOCTBaxX ICHWCTBYIOIIMX HBIHE y3aKOHEHUH O
Tpereiickux cynax. CII6., 1860).

ITpoext I'.P. JlepxkaBuna cocrosut u3 103 crareil. Ero ocHoBHast MbIcib, KOTOpYyr0 MUHUCTD
FOCTHUIIMH TBITAIICA JOHECTH 10 UMIIEPATOPa, COCTOSUIA B TOM, YTO TPETEHCKUH CyJI OJKEH ITOKOUTHCS Ha
IpUHIUIE TOOPOBOJBHOCTH. B TO e Bpems mpeanosaraigach U MOAJCPAKKa AEATEIbHOCTH TPETEHCKUX
CyJIOB CO CTOpOHBI TyONW4YHOW BiacTH. Tak, B cilydae MNpPOCKOBI CO CTOPOHBI TPETEHCKOTO Ccyaa
MIPEATOIIArajoch, 4YTO TOCYAAPCTBEHHBIM CyJ MOI BBI3BIBATH CTOPOHBI B 3aCEIaHHUE TPETEHCKOIO Cyna.
Kpome TOro, mpum yupekJIeHHH TPETEHCKOro cyAa MNPEAIoNaraics W ONPEICICHHBIM KOHTPOJIb CO
CTOpOHBI MMHHCTpa IOCTHLIMU M T'yOepHAaTOPOB, MOCKOJIBKY B Cly4yae yUpeKICHHUs TpeTeiickoro cyia
yKa3aHHbIE JI0JPKHOCTHBIE JIUIA JI0JKHBI YBEAOMIISTHCS 00 3TOM.

Mexnay Tem nmpoekt I'.P. Jlep>kaBuHa 0 TpeTelckuX cyaax He ObUT peaJ30BaH, OJJHAKO €ro BIUSHHUE
CKa3aJI0Ch Ha JTaJbHEHIIEH POCCUUCKON MPABOBOW JKHU3HU, @ UMEHHO KaK MPH pealu3alii KOHKPETHBIX
3aKOHOIIPOEKTOB, OCPEICTBOM KOTOPBIX paciiupsiiach chepa TpeTeHcKoro CyJ0mponu3BoICTBA, TaK U B
HHBIX IMPOCKTaX, KOTOPBIMU 000CHOBBIBAJIACH HGO6XOJII/IMOCTI) YKPEIJICHUA CUCTEMbI TpeTeI)'ICKHX CyaoB
KakK aJbTEPHATUBBI TOCYIaPCTBEHHON CUCTEME Pa3PEILICHU IIPABOBBIX CIIOPOB.

OnHMM W3 TJIaBHBIX HAINPABICHWWA DPa3BUTHS TPETEHCKOro Cynonpou3BoAcTBa B Poccuiickoit
UMIIepuH ObLIO MpeI0CTaBIeHUE MpaBa 00paIIaThCsl B TPETEHCKUE Cy bl ONPEIeICHHBIM COCIIOBHSM, TEM
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WM MHBIM HAIIMOHAIBHOCTSIM, a TaKKe B 00JIacTsAX Ha OKpamHax rocyaapctsa. B 1804 r. 6bu10 npuHsATO
[Tonoxenne 006 ympaBineHuHn 3emisiMu Boiicka JIOHCKOro, KOTOpPBIM OBLJIO IPEIOCTABICHO MPAaBO
TSOKYITUMCS JTUI[aM o0pamiaThCs B TPETEHCKUN Cy/1 3a pa3pelieHueM cropa <97>.

<97> Bunpin A.W. Tpetelickuii cy no pycckoMy npaBy: MICTOpHUKO-AOTMaTHYECKOE pACCYKICHHE.
M., 1856. C. 10.

B 1827 r. nmpunst YcraB [uisl ylpaBieHUs HOTalllaMU U JAPYTMMU MaroMeTaHamH, KOYYIOIIMMHU B
Kagkasckoii obnactu. CoriacHO 3ToMy YcTaBy Bce Jiefia IO CIIOpaM MEXAy Horailliamu, paBHO Kak U
UCKU K HOTalIam, JOJDKHBI pa3OMpaThCs W PEIIAThCs MO WX JPEBHUM OObIYasM, 3aKOHAM M 00Opsiam
4yepes MOCPEIHUKOB B ayjlaxX WIH IOJIOB U CTapIIuH <98>.

<98> Bunpia A. M. Ykas. cou.

Pedopma, npoenennas B Poccuiickoit mmnepun B 1831 r., ObIa CBSI3aHA C 3aKOHOJATEIbLHBIM
YHOPSAJOYEHUEM JACSITEIbHOCTU MO Pa3pElICHUI0 CIIOPOB BHE CHUCTEMBI TOCYJApPCTBEHHOI'O MPaBOCYIUS.
Tak, 6but0 yTBepxkaeHO IlomokeHue o TpeTeiickoM cyze, KOTOpOe CTall0 OCHOBOW ISl JajbHEHIero
pa3BUTHS TPETEUCKOTO pasbuparenscTBa B PoccuiickoM rocyaaperse. B coaeprxxanue storo [lonoxenus
Obuta moJjoxkeHa ctaThsi COOOpPHOrO YIOXKEHHUs O TpPEeTecKoM cyie (KOoTopasl cTala MpaBOBOW 0a3oi
JeSITEIbHOCTH  T0OPOBOJIBHOTO TpeTeiickoro cyaa) W TamokeHHbI ycrtaB ummnepatopa llerpa II
(KOTOpBIN cTan IOPUAWYECKUM OCHOBAHHMEM [JIsl JESATENIbHOCTH Y3aKOHEHHOTO TPETEMCKOro cyna).
WNHpiMH c10BaMM, OU€BHIHA IPEEMCTBEHHOCTh B YPErYJIMPOBAHUU TPETEHCKOro pa3oupareabcTBa.

B 1833 r. Ilonoxenue o Tpereiickux cyaax Obuio BKmMoueHo B CBoj 3akoHOB Poccuiickoit
umnepun. [lpu nepeuspganun CBoma 3akoHoB B 1842 u 1857 r. IlonmoxeHue o TpeTeiickux cynax
BKJIIOYa10ch B CBOJ C HEKOTOPBIMU U3MEHEHUSIMH.

C npunsatuem IlonoxeHus o TpeTeMckuX cyhax ObLI BBEIEHBI "Cyabl MO COBECTU", KOTOpBIE
paspelaiy Crop, BO-NIEPBBIX, MCXOJA M3 Hayall CIpPaBEAJIMBOCTH, COBECTH; BO-BTOPBIX, MCXOIA W3
npuHIMIna 3akoHHocTu. Kpome storo B [lonoxkenun o TpeTelcKux cyiax TOBOPUIIOCH O IBYX (hopMmax, B
KOTOpPBIX MOT CYIIECTBOBaTb TPETEHCKUH CyI, - 3TO '"y3aKOHEHHBIE" TpETEHCKUE CyIbl, KOTOPBHIM
MIPEIUCHIBAIOCH PYKOBOACTBOBATHCS MPU OCYIIECTBIEHUU CYIONPOU3BOACTBA IIPaBUJIAMHU U 0ObIYasIMH,
IPUHATBIMU B 001Iei TOproBoil mpakthke <99>, u 10OpPOBONBHBIA TpeTelcKuil cys (eiicTByromuii Ha
OCHOBAHUU COTJIAILIEHUS], 3aKJIF04YaEMOr0 CTOPOHAMM).

<99> BonkoB A.®. Toproseie Tpetelickue cyabl. Mcropuko-gormarnueckoe uccnenoBanue. CII6.,
1913. C. 86.

B cepegune XIX B. mnpaBUTENbCTBO POCCHMUCKONW HUMIIEPUU JEMOHCTPUPOBAIO CTPEMIICHUE
CTUMYJIMIPOBaTh YACTHBIX JIMI[ II€pelaBaThb BO3HUKAIOIIME MEXKJIy HHMH CIOpPBl Ha pa3pelieHue
TPETEUCKUX CYIOB. B CBA3M ¢ OTUM IIPAaBUTEIBCTBOM IIPEANMCHIBAIIOCH pa3peliaTb IPU IIOMOILU
"y3aKOHEHHBIX" TPETEUCKUX CYOB CIIOPHI B CIEAYIONTNX cepax oOmeCTBEHHBIX OTHOIIICHUH:
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IIPU YUPEXKJICHUU CTPAXOBbIX KOMIIAHUII;
MIPU BO3HUKHOBEHUU CIIOPOB MEXKAY JUIIAMHU OJTHOT'O COCJIOBHS;

Py BO3HUKHOBEHHWH CIIOPOB B OIPEACICHHBIX MECTHOCTSAX, HACEICHHBIX HAlMOHAIBHBIMU
MEHBUIMHCTBAMHU (HAIIPUMEp, YUPEXKIECHUE TPETEUCKUX CyI0B MIpeaycMaTpuBaioch YcrasoM 1827 r. muis
yIpaBJiIeHNs] HOTAHIIaMi U HHBIMHA MaroMeTaHaMH).

Tem He meHee uues "y3aKOHEHHBIX' TPETEHCKHMX CyIOB OKa3ajachb HEMPAaKTUYHOW. DTO ObLIO
CBSI3aHO, BO-IIEPBBIX, C HEXKEJIAHHUEM CTOPOH oOpamarbes K "y3aKOHEHHOMY' TpeTeickoMmy cyny H,
BO-BTOPBIX, C OTCYTCTBUEM CIELIMAJILHO IMOATOTOBIEHHBIX TPETEHCKUX CYyAEH, POIb KOTOPBIX B OCHOBHOM
UCIOJIHSJIN TOCY1apCTBEHHbIE YUHOBHUKH M YacTO JIeJIajld 3TO HeA0OpocoBeCTHO. B KoHeuHOM HTore, 1o
CBHJIETEIILCTBY COBPEMEHHHUKOB, TPETEHCKUI CyJ BBIPOJWIICS B CPEACTBO TSDKENOH M OECKOHEYHOMH
BOJIOKUTHI <100>.

<100> IMotexun II.A. OTpbiBKH U3 BocriomuHaHui aaBokara // [Ipaso. 1900. N 47.

C.B. Ilaxman, onMpasichb Ha CHelHalbHblE UCCIEIOBAaHUS ObITa PyCCKOrO Hapojaa, OTMedal, 4YTo
TpPETEeMCKUE CyAbl HE MMENIU HIMPOKOr0 pacHpocTpaHeHUs. Bo MHOrMX MECTHOCTSX TpeTeiiCKue Cy/bl
"...BOBCE HEHU3BECTHbI, TAK 4YTO KPECTbSIHE NPSAMO 3aABISUIM, UYTO K TpETeHCKOMYy Cyqy OHHU He
o0pamaTcss WIM TPETEHCKOro CyAa HE 3HAIOT W T.I. B JApYrMX MECTHOCTAX TpETEHCKHE CyIIbI
BCTPEYAIOTCsA, HO He B OonblieM ynoTpeOieHuu. Boolmie kpecTbsHe, Kak BHJHO, MPHOErarmT K
TPETEUCKOMY CYIy HEOXOTHO. B HEKOTOPBIX MECTHOCTSIX TPETEUCKUM CYJOM KpPECTbSHE CUUTAIOT
BOJIOCTHOH CyJI, IOTOMY YTO Ha HEM MIPUCYTCTBYIOT Tpoe cyaen" <101>.

<101> [Taxman C.B. OGpruHOE rpaxkaanckoe mpaso B Poccun. M., 2003. C. 316.
pyrue wuccnenoBareslid OTMEYAIOT, yTO "..BO BpeMs TOCIOJACTBAa KPENOCTHOTO IpaBa MHU3Hb
KPECThSIHCKOTO COCJIOBUS, UTHOPUpPYEMasi 3aKOHOAATEILCTBOM, MOJABIIsIeMas MPOU3BOJIOM IOMEIINKOB,
BCEIIEJIO 3aMbIKAJIaCh B CEJIbCKUX CXOJaxX, e pellaluch MOI0O00BHO, IPU YUYaCTUH CTAPUKOB, BCE Jiea U
TSKOBI KaK IOPUIMYECKOI0, TaK M 3KOHOMHYECKOTo cBoicTBa" <102>.

<102> Ckopob6oratsiii I1. Mupossie caenku B BojgoctHOM cyne // FOpunnueckuii BectHuk. 1881.
Wrons. C. 418, 419.

B xome cynebnoit pedopmbr 1864 r. "y3zakoHeHHBIC" TpeTelCKHe Cyabl ObUIM YIpPa3JIHEHBI, a
NpuHATHIN B 1864 r. YcTaB rpakJIaHCKOro CyJIOIPOU3BOJCTBA PETVIAMEHTHPOBAN AECSATENBHOCTh TOJIBKO
JT0OPOBOJIBHBIX TPETEHCKUX CY/I0B.

OpnHako ¥ MHCTUTYT A0OPOBOJIBHBIX TPETEUCKHUX CY/IOB YK€ B HOpePOPMEHHOE BpeMs MOABEPraycs
HamaJkaM CO CTOPOHBI IOPUCTOB, "...HE OIPAaHMYUBABIIMXCS JHIIb Pa300JlaU€HUEM BCEX METbYalIInX
ne(peKTOB 3aKOHHOW €ro OpraHu3alliid U OCYXJECHHEM HEKOTOPBIX 3MHU30/10B U3 C(epbl ero IeicTBHiA,
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BOIUIOUINX O COOTBETCTBEHHBIX pedopMax, HO M JOXOAMBIIMX MOTYAC O XYAOCKPBITHIX MOKETaHHUM
OKOHYATEIILHOTO YIpa3gHeHHsI 3TO (opMbl Cyla, Kak OKa3aBIIEHCS, MO TOBEPKE, MOJOKUTEIHHO
BpEHOIO WM, 110 MEHBIIEH Mepe, Oecrione3Hor <103>,

<103> Ilenunr B.A. O cune pemenuii Tpereiickoro cyna // Xypran MuHucTepCTBa IOCTHIIUH.
1896. N 6. C. 64.

HekoTopbie OPUCTHI BBICTYNATH C 3asABICHHUSIMH, TPeOys YIpa3qHCHHS TPETCHCKUX CYIOB Kak
OpPraHoB, CO3HATEJIHHO MOTBOPCTBYIOIIUX U Aa)Ke TBOPSIIMX 3J0yHNOTpeOJIeHHE MTPaBOM, B TO BpeMs Kak
TOCy/IapCTBEHHBIH Cyl, HE o0nanas MpaBOM KacaTbCs CYyIIECTBA PEIICHUH TPETEHCKUX CYIIOB,
"...0Ka3pIBaeTCs 0ECCUITLHBIM ITpecedb MpUIuHsieMoe UM 370" <104>,

<104> [lenunr B.A. O cune pemenuii Tpereiickoro cyna // XKypHan MuHHCTEpCTBA IOCTUIUU.
1896. N 6. C. 111.

3noynorpebiieHus B cdepe TPETEHCKOro CyAONPOM3BOACTBA HOCWIHM DPA3IUYHBIA  XapakTep.
Haubonee 3HaunMbIMU OHU OKa3bIBAIUCH B chepe, CBA3AHHON CO CIIOpaMM O MpaBax Ha HEIBH)KUMOCTD.
Tak, O4eHb YACTO 3aMHTEPECOBAHHBIC JIMIIA yCTpAaWBaIM (DUKTUBHBIC TPETECHCKHE IMPOIECCHI, B XOEC
KOTOPBIX TMBITAINCH HOOUTHCA YKpPEIUICHHs MpaB HAa HEJBMKUMOE MMYIIECTBO. B npyrux cimyuasx mpu
MOMOIIM  TPETCHCKUX pa30UpaTeIbCTB HEIOOPOCOBECTHBIC JIMIA MBITATUCh W30€KATh  YIUIATHI
KPEMOCTHBIX MOIUIHMH, YINIAYMBAEMbIX 32 MEPEXO0/1 MPaB COOCTBEHHOCTH HA HEJIBMXKUMOE UMYIIIECTBO.

B mensx mpepoTBpamieHus 3imoynorpeOneHuit B 3toit chepe B 1887 1. B YcTaB rpaxmaaHCKOro
CYZOIpPOU3BO/ICTBA OblJIa BBEACHA JIONMOJHUTENbHAs cTaThs 1394-1, koTopas mpenocTaBisiia HpaBo
MHPOBOMY CyJIb€ WM OKPYKHOMY CYJy, IOJYYMBIIMM PEIIECHUE TPETEUCKOro CyAa, COCTOSABIIEECS IO
HCKY O IpaBe COOCTBEHHOCTH Ha HEABMKMMOE MMYILECTBO MM O MpaBe Ha BJaJIeHHE WIN MOJIb30BaHUE
OHBIM, MEPCAABATH KOIIMIO 3TOr0 pCIICHUA Ka3eHHOM najare, KoTopas, yCMOTPEB, YTO 3THUM PCUHICHUCM
YCTAHOBJIEH IEPEX0]] OT OJHOIO JIMLA K APYroMy HEIBM)KHMOTO MMYIIECTBA BO M30€kKaHHE IUIaTexXa
KPCIOCTHBIX MOIUUINH, COCTaBJIskdJIa PaCcdCT CIICAYIOINUX K B3bICKAHUIO nIaTexen mo IIpaBHJIiaM O IIOPAIAKE
B3bICKaHMsI MOIUIMH C UMYIIECTB, IEPEXOAALINX O€3B03ME3IHBIMU CIIOCOOAMH.

Oco0o0 xoTenoch Obl BBIAENUTH JEATEIBHOCTh KOMMEPYECKHX CYIOB JI pa3pelieHusi TOProBbIX
CIIOPOB, KOTOPBIE pa3pelialuch Ha OCHOBAaHUM Y CTaBa TOPrOBOTO CyA0IPOM3BOJICTBA.

Hcropust kommepueckux cynoB yxoauT B XVI B. M OCHOBBIBA€TCSA Ha HIEE COCIOBHOMN
(kymeueckoil) U ApMapo4Hol ropucaukuuu <105>. B nanpHelIeM KOMMEpPYECKHE CyIbl MONalu '"MoJ
oreKky'" rocynapcrBa U ObLIIM MHKOPIIOPUPOBAHBI B CyZ€OHbIE CUCTEMbI OCYAApCTBA, XOTS MPHU 3TOM U
MIPOI0JKAIIN HECTH B ce0e HEKOTOpPbIE YePThl YaCTHBIX, TPETEHCKHUX CYI0B.

<105> Butpsauckuit B.B. Ilpeaucnosue. B ku.: [llepmenesuy I'.®. Kypc toprosoro npasa. T. 4:
Toprossiii npouecc. Konkypcnoe npaso. M., 2003. C. 7, 8.
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BaxxHO OTMETHTB, 4TO NEPBBIA POCCHUHCKMIA KOMMepUYeckuil cy1 Obi1 ocHoBaH B Oxecce B 1808 T.
[0 HWHUIMATUBE MECTHBIX KYIIOB, KOTOPBIX TMoOJAJepkayl repuor Pumenbe, mnepenaBimui
COOTBETCTBYIOIIEE X0AaTalCTBO BBILIECTOSIIIIUM BJIacTsIM <106>.

<106> ApxunoB N.B. Kommepueckoe cy10ycTpoicTBO U cyaonpon3BoicTBo B Poccuu B XIX Beke:
[Tpo6nemsr mogepuusanuu. Capatos, 1999. C. 11.

Kaxk oTrmeuaroT uccnegoBareiiu, kommepueckuii cya B Oaecce AeHCTBOBAI HA Havalax TPETEUCKOTo
cynonpousBojactea. Tak, J[.M. Meiiep, npuBoas mpumep Mo CHOpy MexaAy CyObeKTaMU CTPaXOBaHUS,
yKa3bIBaJ, 4TO "...TpPETEMCKUI Cy/] TaM yCTpauBaeTCs MPU MOCPEICTBE KOMMEPUECKOIO Cy/J1a, B KOTOPOM
MEepBOHAYAIIbHO TOCTYMAaeT CTPAaXOBOM HMCK. BMmecTe ¢ TeM [OJKHO 3aMETHTh, YTO YXK €CIIH MEXIy
CTPaxoBaTEJIEM U CTPAXOBIIMKOM JOXOJUT 10 CyAeOHOro pa3z0ouparenbCcTBa, TO JIEN0 PEAKO KOHYAETCs
TPETEMCKUM CYZIOM, a MOCTyMaeT Ha PelIeHUE BBICHINX CyAeOHBIX MECT, €CIM HE MyTeM aneJUIAlHH, TO
nocpeAcTBOM kano0bl" <107>.

<107> Meiiep .. KOpuandeckue uccienoBaHus OTHOCUTEIBHO TOProBoro ObiTa Omecchl. B kH.:
Meiiep JI.11. 30pannble mpou3BeeHHS 10 TpaxkaaHckomy mpasy. M., 2003. C. 209.

B nocnexyromem koMMmepueckre cyabl OblTM 00pa3oBaHbl U B JApYyrux ropogax Poccuiickoit
umriepuu - Taranpore (1818), deonocun, BocieacTeuu nepeseneHnoM B Kepunb (1819), Apxanrenncke
(1821), Uzmaune (1824), Cankt-Ilerepdypre (1832), Mockse (1833), HoBouepkaccke (1834), Tudmnuce
(1853), Bapmase (1876). IIpaBoBOii OCHOBOHl J€ATEIBLHOCTH KOMMEpPUYECKHUX CYJOB CTal YKa3
umneparopa Huxonas 1 ot 14 mas 1832 r., KOTOpbIM OBLTH YTBEPKIACHBI YUpPEkKACHUE KOMMEPUYECKUX
CyJIOB U Y CTaB TOPTrOBOTO CyAOMPOU3BOJICTBA. DTOT YKa3 AeMCTBOBa BIUIOTh A0 1917 1.

[To npaBoBOil mpupoje KOMMEpUYECKHE CyIbl OBIIM CBOEro poja cyAeOHbIMH T'HOpHIaMHy,
MTOCKOJIBKY OpPTaHMW30BBIBAINCH HA cMelIaHHbIX Havanax <108>. [IyOnnuHbIl acrieKT MpOSBIIAJICS B TOM,
4TO MyOJIMYHAas BJIAcTh Y4acTBOBAJa B CO3/IaHUM U KOHTPOJIE HAJlL KOMMEPYECKHMMHU CYAaMU: BO-TIEPBBIX,
npejcenaTenb CyJa U €ro TOBApHIL (3aMECTHUTENb) ONPEAEISUINCh IPAaBUTEIBCTBOM M Ha3HAYAINCh
MMEHHBIMH BBICOYANHIIMMH yKa3aMH; BO-BTOPBIX, CONEPKAHNE KOMMEPUYECKUX CYZOB OCYILECTBIISUIOCH 3a
CUYCT CpCACTB, OTIIYCKAaCMbIX U3 KaBHa‘-IGI\/'ICTBa; B-TPCTbUX, OOITYCKaAJICA aHCHHHHHOHHBIﬁ epeCMoTp
peleH, TPUHUMAEMbIX KOMMEPUECKUM CYJIOM (TIPH 3TOM KacCallMOHHBINA MEepecMOTp BCTYMUBIIMX B
3aKOHHYIO CHJTy CyJIeOHBIX pelleHUil OblT HeBO3MOXkeH). UacTHONMpPaBOBOM XapaKTep KOMMEPYECKOIro
Cylda TMpOSBISUICS B TOM, YTO CYyJIbM KOMMEPUYECKOro CyJa H30Mpaluch M3 YHUCIAa KaHAWJATOB,
IpeajgaraéMbelx OT TOpPOJCKOro obmiectBa (0COOBIMM BBIOOPHBIMH COOpAaHUSMU OT KYIEYECKOro,
MEIIAHCKOTO U PEMECIIEHHOI'O COCJIOBHIA).

<108> HaceipoB P.B. O kommepueckux cynax B Poccum // Poccuiickuil ropuanyecKuii xypHai.
1996. N 2. C. 134.

PykoBoaCTBYSICH TeM coOOpakeHHEM, YTO "KOMMEpUYECKHi Cya" NOJDKeH OBITh BMECTE C TeM U
CYyIIOM TPUMHUPUTENBbHBIM <109>, KOMHUTET MPEANONKUI OCBOOOIUTH KOMMEPYECKHE CYyIbl OT
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IIPOKYPOPCKOro HaA30pa, uTo A ycioBuil Poccun Toro nepuoaa Obu10 J€1I0M HEMBICIUMBIM M BeCbMa
MIPOTPECCUBHBIM C TOUKH 3PEHHSI YKPEIUICHUSI YaCTHOIIPABOBBIX HAavaJl )KU3HU OOIECTBA.

<109> Ouepk ucropuu Cankrt-Ilerepbyprckoro kommepdeckoro cyaa. C. 5.

HeoOxonuMo Takke OTMETHTb, YTO pa3BUTHE KOMMEPYECKMX TPETEHCKUX CYyAO0B, B paMKax
KOTOPBIX pa3peliajiuch CIOpbl MEXIY KyIlamu, Oblio Hambosee quHamMuuHbIM. Tak, B koHue XIX B.
IIMPOKOE PACIPOCTPAHEHHE TONYYMIH OUpP)KEBBIE TPETEHCKUE CyIbl. DTO OBLIO CBS3aHO C TEM, 4YTO
CHIETIKU, COBEpIlaeMble Ha OupxaxX, ObUIM JOCTATOYHO CIOKHBIMU C IOPUIMYECKON TOYKU 3pEHUS U
TpeOoBaIM KBAIM(UIIMPOBAHHBIX IOPHCTOB, KOTOPBIE MOTJHM Obl pa3pemaTh CIOpPbI, BO3ZHUKAIOIINE U3
TaKHUX ceNoK. bupikeBol TpeTelckuii cya 3acenian BO Bce OMPKEBbIE JHU U CBOU PELLICHUs TPUHUMAJ Ha
OCHOBAaHWHU YCTHOTO CIyHIaHUs, 0e3 0COOBIX (hOpMATLHOCTEH, TOTYAC 1O OOpaIIeHNH K HEMY CIOPSIIAX
<110>.

<110> BonkoB A.®. bupxeBoe npaBo. bupkeBoit cyq u mpasuiia OUp>KeBONH TOPTOBIH XJIEOHBIMU
toBapamu. T. 1 (Marepuansl KanamnukoBckoir xnebHou Oupxku r. Cankr-IletepOypra B cBsizu ¢
MPaKTUKOH 3amagHoeBponeiickux oupx). CII6., 1905. C. 1 - 16; BonkoB A.®. ToproBbie Tperelickue
cynsl. Uctopuko-normarndeckoe uccienoanue. C. 92 - 106.

[Tomo6GHOTO poaa CyOyCTPOWCTBO M CYIONPOU3BOACTBO OBLIO MPHUBIIECKATEILHBIM JIsi TOPTOBIIEB,
3aMHTEPECOBAHHBIX B CKOpPEHIIEM pa3pelieHMH W YPeryJUpOBaHWU BO3HMKAIOIUX KOHQIUKTOB. O
BBICOKOM YPOBHE pa3pelieHHs] OMPKEBBIX CIIOPOB OMPIKEBBIMHM TPETEHCKUMHU CyJdaMH CBUAECTEIbCTBYET
TOT (haKT, YTO K IOCPEIHUYECTBY apOUTpakHOM komuccuu npu KamanmHMKOBCKOH xyeOHOM Oupike
Cankr-IlerepOypra obpamianuce ToproBubl co Bceil EBpombl, B ToM uucie u3 bepnuna, I'amOypra,
JIlusepnyins, JIoH10HA U T. 1.

BaxxHOo OTMETHTH, YTO NEATEIBHOCTh apOUTpaKHOW KoMuccuM mnpu KanamHukoBCcKoOM XjeOHOMN
Oupxke TNpHBIIEKIa BHUMAaHUE U TpaBUTeNbCcTBA. Tak, B 1893 r. ocoboe copemaHue, co3BaHHOE IPH
JlemaprameHte TOproBiu M MaHypakTyp MuHuctepctBa (UHAHCOB MJIi ONPENENICHUS Mep IO
YIOPAIOYEHHUIO XJIEOHON TOProBIIM, BbICKAa3aJlo MHEHHE, YTO OAHON M3 Hauboiee 3HaYMMbIX Mep I10
YHOOPSAJOUYEHUIO ATOW OTpPaciM JOJDKHO CTaTh YUpeXJAECHHE IMpH OupkKaxX TPETEUCKUX CyJ0B B BUJE
0COOBIX apOUTPa’KHBIX KOMUCCHH Il PACCMOTPEHUS M pa3pelIeHus: CIIOPOB, BHITEKAIOIUX U3 XJIEOHOM
TOPTOBIIN.

B 1895 r. npu npunatuu ycraBa KamanrHukoBckoil xieOHON Oupku apOUTpakHBIM KOMHCCHSIM
OB TOCBSIIEH OT/AENbHBIN Maparpad ycTaBa, KOTOPBIH pErIaMEHTHPOBAT MPOIEAYPY TPETEHCKOTO
pa3buparenabCcTBa CIIOPOB MO XJIeOOTOProBBIM CAENKAaM, COBepIaeMbIM Ha KamanrHukoBCkoi Oupike.

B 1899 r. MunucrepctBoM (uHaHCOB Oblla NpPUHATA HHCTPYKIUS, periiaMeHTHpYIoLas
JesTeNbHOCTh apOouTpakHoi komuccun mnpu KanamnukoBckoit xieOHoi Oupxe Cankt-IlerepOypra.
JlesiTenbHOCTh apOUTPaKHBIX KOMMCCHUN HACTOJIBKO XOpomIio cedst 3apekoMeHzaoBaia, uyto B 1901 1.
Munuctpy puHAHCOB OBUIO IPEAOCTABIEHO MPABO HA OCHOBAHMU XOJaTaliCTBAa COOTBETCTBYIOIUX OUpPK
yupexaTh apOuTpa’kHble KOMHCCHUU MPH OCTAIbHBIX Oupkax. TeM He MeHee Oup)keBble apOUTPaKHBIE
KOMHUCCHH TIOJBEPrajlCh KOHTPOJIO CO CTOPOHBI MPAaBUTENIBCTBA, @ UMEHHO MUHHUCTEPCTBO FOCTHIIMH
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ObUIO BIIpaBe 3HAKOMUTHCS Y€pe3 CBOMX YIOJTHOMOYEHHBIX C JIEIONPOU3BOJICTBOM TPETEHCKOro cyza,
paccMaTpuBarth Jieia U MpoBEPsATh MPaBUILHOCTH Aeonpon3BoacTea <111>.

<111> BonkoB A.®. Tpereiickue CyIbl U UX 3HAYCHHE B TOProBoM oOopote // Tperelickuii Cy.
1999. N 1. C. 44.

B coBerckuii mepuoj CylecTBOBAaHMS Hallla MPABOBAas CUCTEMA XapaKTE€PHU30Balach OTKA30M OT
MHOTHX "OypKya3HbIX" IOpUIMUECKUX HHCTUTYTOB, YTO TOBOPUJIIO O €€ CaMOOBITHOM XapakTepe.

UYro kacaercs JOTOBOPHBIX CIOCOOOB pa3pelIeHUs] MPaBOBOTO CIOpa, a MMEHHO TPETEHCKOro
CYJIOIIPOU3BOICTBA, TO Ha MPOTSKEHUU BCEH UCTOPUU COBETCKOIO IIpaBa 3aKOHOATENIb HE OTKA3bIBAJICS
OT MIPABOBOT'0 PETYJIUPOBAHUS JaHHOU Cepbl OTHOIICHUH.

K 1911 r. 6b11 noarorossieH npoekT OOIIEro MojokeHus: 0 TOProBO-MPOMBILIUIEHHBIX MajaTax B
Poccun, rae B maparpade 12 paznena "[Ipeamers! Beaenus nanatel" mpeaycMaTpuBaioch, 4To "...manaThbl
pa3pelarT B KaueCTBE TPETEUCKOIO Cy/la BO3HUKAIOIINUE [0 TOPrOBO-IIPOMBIIIIEHHBIM JI€JIaM CIOpPbI B
Clly4ae COCTOSIBILIErocsi 00 9TOM COTJIAIICHHs] MEKIY CTOPOHAMH C COOJIFOJICHHEM BCEX OCOOBIX K CeMy
OTHOCSIIMXCS Npeanucanuii 3akoHa". K coxalieHuto, 3TOT JOKYMEHT NPUHSAT TOr/1a He ObLI.

C mpunstuem [expera o cyne ot 24 HosOps 1917 r. N 1 <112> 6bII0 yCTaHOBJIEHO MPABUIIO,
COIVIACHO KOTOPOMY 3aMHTEPECOBAHHBIM JIMLIAM IPEJOCTaBIsIach BO3MOXKHOCTH OOpamiarbes K
TPETEHCKOMY CYAY JJIsl pa3pellieHUs CIOPOB IO BCEM IPakIaHCKUM, a TAKKE YACTHO-YT'OJIOBHBIM JI€aM.
Uro kacaeTcs nopsiika JesITeIbHOCTH TPETEUCKOro cyJia, To oH ObL1 yperyauposan Jlekperom BLUK o
TpereiickoM cyne ot 16 ¢despans 1918 r. <113>, xoTOpBI CTal OJAHUM U3 MEPBBIX HOPMATHBHBIX
IIPaBOBBIX aKTOB, IPUHSTHIX B COBETCKUI NEPUO/ B 00JaCTH FOCTULINH.

<112> CY PC®CP. 1917. N 4. Cr. 150.

<113> Jlexpetsl CoBetckoit Biactu. M., 1957. T. 1. C. 476 - 478.

Cornacho cT1. 1 ynomsinyToro [lekpera TpeTeickuM cyzaMm ObLIH MOJABEIOMCTBEHHBI BCE CIOPHI MO
TPOKJIAHCKUM JleJlaM, 3a WCKJIIOYEHUEM Jiel, TMOJCYJHBIX CIEeIUaIbHBIM CyJaM, WId HHBIM,
YCTaHOBJICHHBIM Ha OCHOBaHUHU 3aKOHOB O TPYJOBOM JIOTOBOPE M O COLMAIILHOM cTpaxoBaHuu. Kpome
TOTO0, JIOMYCKaJlach J1ak€ BO3MOXKHOCTD IE€pe/ladll Ha PaCCMOTPEHHUE TPETEHCKOro CyJla YroJOBHBIX JIE,
KOTOpbIE MOTYT ObITh BO30Y>K/IEHBI HE MHAUE KaK HA OCHOBAHUU 3asIBIICHUSI TOTEPIECBIINX.

Mexny tem Jlekpet o Tpererickom cyae 1918 r. neictBoBai 10 16 oktsa0pst 1924 r. B nanpHeimem
eMy Ha cMeHy npuinio [TonoxeHne o TpeTeiHCKOM cyie, KOTopoe ObLIO BBEJIEHO B KQUeCTBE MPUIIOKEHUS
K ['paxnganckomy mnpoueccyambHomy kojaekcy PCOCP <114>, cormacHO KOTOpOMY, BO-TIEPBBIX,
JIOTyCKanach BO3MOXKHOCTh TPETEHCKOTro pa3OMpaTelnbCcTBa TOJIBKO IO CHOpaM TPa¥JTaHCKUM ''MEXKIY
YaCTHBIMH JIUIIaMH, B TOM WYHCII€ KOJUIEKTUBaMH'" (M3BATHI W3 TOACYIHOCTH TPETEHCKUM CyJam
yTOJIOBHBIE Jiefla YaCTHOTO OOBWHEHUS); BO-BTOPBIX, Ha pa3pellieHHue TPETEHCKOro Cyna MOTIH OBbITh
nepeanbl TOJIBKO YK€ BO3HHKIIHME CIOPHI (3aKOHOJIATEIBCTBO HE JIOMYCKAJO0 BO3MOXKHOCTH TEepeaadun
TPETeCKOMY CyQy TeX CIOpOB, KOTOpble MOTYT BO3HHUKHYTh B OyAylIiem); B-TPEThHX,
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npeaycMaTpuBaliach BO3MOXKHOCTh CYIIECTBOBAHHS TOJBKO TPETEHCKMX CYJOB [UIS PACCMOTPEHHUS
onHoro cropa (ad hoc).

<114> Cobpanue y3akonenuit. 1924. N 78. Cr. 783.

B coorBerctBun c¢ Ilonoxxkennem o Ttpereiickom cyne 1924 r. CTOpOHBI, JOTOBapUBAasCh O
TpeTeiickoM pa30upaTenbCTBE CIOpPOB, JODKHBI OBUTM  COCTaBUTH COIJIAILIEHHE, IOJyIesKaliee
HOTapHAJIbHOMY yA0CTOBepeHut0. UTo Kacaercss MpUHYIUTEIbHOTO UCIIOTHEHUSI PEHICHUN TPETEHCKOro
CyJla, TO OHO JIOMYCKaJlOCh Yepe3 rocyAapCTBEHHBIH Cy/I.

Ha mam B3risig, HOTapuaiabHOE YAOCTOBEPEHHE COTJIAIICHHUS O TPETEHCKOM pa3OupaTenbcTBE
SBJIIETCS 3HAUUTEJILHBIM IIarOM B Pa3BUTUU TPETEMCKOro CyI0mpoun3BoaAcTBa. LlenecoobpazHo, 4ToOb! U
B Hacrosimiee BpeMsa B 3akoH P® "O mexayHapogHOM KomMmepueckoM apoutpaxe" u dDenepaibHblid
3akon "O Tpereiickux cynax B Poccuiickoii ®enepauuu" ObUTM BHECEHBI W3MEHEHUS, TI/I€
MpelyCMaTPUBAIOCh OBl HOTAPUAIBHOE YIOCTOBEPEHUE TPETEHCKOTO (apOUTPAKHOTO) COTIIAIIICHHMS.

B 1924 r. 6bu0 npunsto IloctanoBienune CoBera HapoOJHBIX KOMHUCCapOB, KOTOPOE pa3periaio
BCEM I'OCYJIapCTBEHHBIM OpraHaM M KOONEPATHBHBIM OPraHM3aLMsM KaK BO B3aUMOOTHOIIEHUAX MEXIY
coOOH, Tak M B cJelKaXx C YacTHbIMU JIMIIAMM Ilepe/laBaTh BO3HUKAIOUIME CIIOPbl Ha pa3pelieHue
TPETEHUCKUX CYIO0B.

Bo Bpems ocyiiecTBieHUs HOBOH SKOHOMHYECKOH MOJUTUKM (HII) COBETCKOE TI'OCYAapCTBO
IBITAIOCH YPETYJIUPOBaTh M BO3MOXXHOCTh QJIbTEPHATHBHOTO (HETOCYIApCTBEHHOTO) pa3OMpaTesibCcTBa
CIIOpPOB B 3KOHOMHYecKoil cdepe. Ilpu perynupoBaHMM JAEATENbHOCTH TPETEHCKUX CYJIOB ObLI
WCTIOJB30BaH JOPEBOJIIONMOHHBIA OMBIT, KOTOPBIH OBUT HAKOIJIEH B NEpuoJ (YHKIMOHHPOBAHUS
apOUTpaKkHBIX KOMHUCCHUH mpHu Oupxax. Bo BpemeHa Homa mpH TOBapHBIX M (POHJOBBIX OMp)KaXx BHOBb
CTaJll CO3/1aBaThCs apOUTPa’KHbIE KOMHUCCHH, KOTOpble (PAaKTUYECKU SIBISUTUCH TPETEHCKUMHU CyAaMH,
KOMIIETEHTHBIMU PACCMaTPUBATh CIIOPHI MEKIY YYaCTHUKAMU ATHX OpraHHU3alvi.

B 1925 r. npunumaercs [lonoxxenue o ToBapHbIX U (POHIOBBIX Oupkax <115>, koTopoe AoImycKaeT
CO3JlaHKe MPU OUP>Kax UHCTUTYILIMOHHOTO apOUTpaxa.

<115> Cobpanue y3akonenuil. 1925. N 69. Cr. 511.

Ha MMPOTAKCHUN BCETO BPEMCHHU CYHICCTBOBAHUA ap61/ITpa)KHBIX KOMMCCHUH rocyaapCTtBoO MbITAJIOCH
yonopaaoduTb UX ACATCIIBHOCTb, UCIOJb3YySA Pa3JIMYHBIC MCTOIBI. HpOSIBJ'ISIJ'IOCI) 9TO, MPEKIAC BCCTO, B
IOIIBITKAX KOHTPOJIMPOBATH ACATCIBHOCTD ap6I/ITpa)KHBIX KOMMCCHH CO CTOPOHBI TOCYAApPCTBCHHBIX
Cy2166HI)IX OpraHoB, 4YTO HaA TOT IIEPHUOI COBETCKOI'O II€pruoaa OBLIO BCPHBIM.

Ecimu O6paTI/ITBC${ K COBpCMCHHOMY II€pHuoay, To B Poccuiickoii @euepaunn TAKKC OCYHICCTBIISICTCA
KOHTPOJIb B OTHOIICHHUN TpeTeﬁCKHX CyZI0B CO CTOPOHBI T'OCYAApCTBCHHBIX CYJI0B U BKIIHOYACT:

JEATETbHOCTh, CBSI3aHHYI0 C OCHAapUBaHHUEM pEIICHUN TpPEeTEeWCKUX CyJAOB B TOPSIKE,
npeaycMoTpeHHoM 3akoHOM (T71. 46 T'TIK PO, § 1 ri. 30 AIIK PD);
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MIPOU3BOJICTBO IO JieJlaM O BBIJA4Y€ HCIOJHUTENBHOIO JIMCTa HA MPUHYJIUTENbHOE HCIOIHEHUE
pemenus tpereiickoro cynaa (ri. 47 ['TIK P®, § 2 ri. 30 AIIK PO);

JIeATEeILHOCTh, CBS3aHHYIO C peIIEHHEM BOMNpOca O KOMIIETCHIIMM TPETEHCKOro Ccylaa Ha
PacCMOTpEHHE KOHKPETHOTO Jeja, B TOM YHUCIIE U OCIIApUBAHUE MTPOMEKYTOUHOTO PEIICHUSI TPETEHCKOTO
CyJla O CBOEH KOMIIETCHIIUH, IPUHATOTO HA OCHOBE IMPHUHIUIIA "KOMITeTeHIIMU-KomneTeHuu" (1. 3 cT. 16
3aKoHa 0 MEXKIyHaApOJHOM KOMMEPUECKOM apOuTpaxe).

T.H. HemaraeBa momaraer, 4to s 3(p(EKTUBHOH COBMECTHOM pabOThl TOCYAApCTBEHHBIX H
TPETEUCKUX CYJOB JKU3HEHHO BAXKHBIM SIBIISICTCS MEXAaHHM3M KOHTPOJIS 32 COOJIIOJICHHEM IpaB CTOPOH B
TpPEeTecKOM pa3dupaTesIbCTBE, MO3BOJSIONUINI YUUTHIBATh U YaCTHBIC, U MyOIu4Hble HMHTEpechl. [lo ee
MHEHHIO, TAKUM MEXAHU3MOM SIBJISIETCS] OTPAaHUYCHHBIM KOHTPOJIb TOCYIAPCTBEHHBIX CYJI0B B OTHOILIEHUHU
TPETEMCKUX CyA0B, 03HAYAIOIINIA MPABO TOCYJAPCTBEHHOIO Cy/1a 0 3asBJICHHUIO CTOPOHBI PACCMOTPETH U
BBIHECTH pEIIEHHWE O NPUHIMIHAIBHBIX BOIPOCAX TPETEUCKOrOo pa3OupaTesibCTBa, 3aTParuBaIOIIMX
UCXOJHBIC TIOJIOKEHUS TpaBa Ha 3alIUTY TPaKIaHCKUX mpaB <116>.

<116> HemaraeBa T.H. Tperelickue u rocyaapctBeHHble cyabl // Bectauk Ilepmckoro
yHuBepcurera. fOpunnueckue nayku. 2001. Bein. 2. C. 77.

Co3nanne TpeTecKuX CyJI0B MPU TOBAPHBIX M (DOHIOBBIX OMp)Kax OBLIIO BPEMEHHBIM SIBJICHHUEM, a
MMEHHO C HUCUYE3HOBEHHEM OUpPIK MCYE3NIU U apOUTPaXKHbIE KOMUCCHUHU, KOTOPbIE CYLIECTBOBAIN MPH HUX.
EAMHCTBEHHBIM HCKIIIOYEHHEM CTajld apOUTpaKHbIE KOMHUCCUM, NpPEIHA3HAUYEHHbIE Ui pa3pelICHUs
MEXIyHapOAHbIX KOMMEPUYECKUX CIIOPOB, OJHOM U3 CTOPOH KOTOPBIX SIBIISUIMCH COBETCKHUE IIPENIPUITHS
Y OpraHu3aluiu.

Co BpeMeHeM anbTepHATHBHBIC CIIOCOOBI pa3pelleHus MPaBOBBIX CIIOPOB MPUMEHSIIUCH HE TOJIBKO
BHYTPH TOCY/IapCTBA, HO M OXBAThIBAIN MEXIYHAPOIHO-TIPABOBYIO chepy.

CoBeTtckoe TrocyapCTBO, yCTaHABJIMBAA W pPa3BUBAA MCKIAYHAPOAHBIC DKOHOMHUUYCCKHE CBA3U, HC
MOTJIO UTHOPHUPOBATH YCTOABHIUMECA B MCKIAYHAPOAHOM KOMMCPYCCKOM O60p0T€ HHCTUTYTBI, CpCau
KOTOPBIX HE IMMOCIICAHCE MCCTO 3aHUMAIl U MC)KHYHaPOHHLIﬁ KOMMep‘leCKI/Iﬁ ap6HTpa>K.

KauecTBeHHO HOBOE pa3BUTHE TPETEUCKHE CYbl MOIYy4YUIu nocae oopasoanus B 1930 r. Mopckoit
apbutpaxkHoil komuccuu npu Bceecoro3noil Toprosoit mazare CCCP u mocne o6pazoBanust B 1932 r.
Buemneroprosoit apoutpaxuoi komuccuu (BTAK) nmpu Beecoro3noit Toprosoit manate CCCP <117>.

<117> TlocranoBnenne BIIUK u CHK CCCP ot 17 wutons 1932 r. "O BHemHeTopronoit
apOuTpakHoi kKomuccuu npu Beecoroznoii Toprosoit nanare" / C3 CCCP. 1932. N 48. Cr. 281.

Kak cnpaBegmuBo ortmedaer A.C. KomapoB, 3HadeHHe JTOro COOBITHS [UISI Pa3BUTUA
OTEUECTBEHHOW TMPABOBOM CHCTEMbl HUYYTh HE yMaJSIETCS TEM, YTO TMPH ITOM peliajiach BIIOJHE
KOHKpETHas 3a/1aua, KOTOpasi COCTOsJIa B HEOOXOAUMOCTH 00ECTIEYUTh BO3MOXKHOCTD ISl OCYIIECTBICHUS
Ha tepputopun CCCP apOuTpaxHOTO PacCMOTPEHHs CIIOPOB, KOTOPHIE MOTJH BO3HUKATH MEXIY
COBETCKMMH BHEIIHETOPTrOBBIMU OOBEIMHEHUSIMH U HX 3apyOeKHBIMH TIapTHEPAMH B  XOJE
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HKCIIOPTHO-UMIIOPTHBIX orepaiuii. IHbIMU clioBamH, 11eIb MPUHATHIX 3aKOHOJATENIbHBIX MEP B MEPBYIO
ouepelib COCTOsUIa B CO3JaHUM TMPABOBBIX W OPraHU3ALMOHHBIX MPEANOCHUIOK JUIsl pa3perieHus
MEXIYHApOAHBIX CIOPOB C Y4YaCTHEM COBETCKHUX BHEIIHETOPTOBBIX MPEANPUATUN C HCIOIb30BAHHEM
MpOLeAYyPhl, KOTOpasi MMeJia SIBHbIE MPEUMYIIECTBA B KOHTEKCTE MEXIYHApPOJIHOTO SKOHOMHUYECKOTO
000pOoTa M0 CPAaBHEHUIO C pa3pelIeHHEM CIIOPOB B TOCYIaPCTBEHHBIX cyaax <118>.

<118> KomapoB A.C. O pesrenbHocTi MKAC 1 pa3BUTHM MEXKIyHApPOJHOTO KOMMEPUYECKOIO
apoutpaxka. B kH.: Xpecromartus albTEPHATUBHOTO pa3peIiCHUs CIOPOB: Y4YeOHO-METOIUYCCKHE
Marepuaibl U npaktudeckue pekomenaaiuu / Coct. I'.B. CeBactesroB. CI16.: AHO "Penakmus xxypHaia
"Tpereiickuii cyn", 2009. C. 267.

B mocneBoennsii nepuon ucropuu, B 50 - 60-e rr., 0)KMBWIACH SKOHOMHYECKAs JEATEIBHOCTB,
HNOSIBUJINCh HWJIeU Xo3pacueTa U camoduHaHcupoBaHusd. OJHOBPEMEHHO pa3BUBAJIUCh U HUAECU O
JOMUHHPOBAHUM OOLIECTBEHHBIX (OPM YIpaBIEHUS, B TOM 4YHCIE€ U OOLIECTBEHHBIX (OpM
OCYILIECTBIICHHSI TPABOCYIUS (TOBAPUILECKUE CY/Ibl, TPETEHCKHUE CYIbl).

OTtH (hakTOphl B KAKOH-TO CTENEHH OOYCIOBWIM BHUMaHHE 3aKOHOAATENS K TPETEHCKHM (Gopmam
pa3pelleHus CIIOPOB B XO35HCTBEHHON KU3HU.

Kpome Toro, Bo3pacTaHue poiaM TPETEHCKUX CyJOB B JKH3HHM OOIIECTBa OOBSICHSIIOCH
HEOO0XOMMOCTBIO NPUBJICUCHUS MpEJICTaBUTENEeH OOIIECTBEHHOCTH K OCYIIECTBIECHUIO (YHKIHH,
BBITIOJIHSAEMBIX I'OCYJapCTBEHHBIMU OpraHaMH.

JleiicTBUTENnpHO, TpeTeiickoe pa3OuparensCcTBO Kak ¢GopMa OOIIECTBEHHOTO pa3pelieHHs CIOPOB
paccMaTpuBaioch B KayecTBE €II€ OJHOrO0 M3 LIaroB Ha IyTH IEpepacTaHus COLUAIMCTUYECKOU
rOCyJJapCTBEHHOCTH B OOIIECTBEHHOE caMoyTpaBieHue <119>.

<119> KammuctparoBa P.®. AnbprepHaTMBHOE  CYIONPOU3BOJACTBO I  pa3pelICHHUs
skoHOMHYecKuX cropoB // CynebHnas cucrema Poccun. M., 2000.

23 uronsg 1959 r. Coer MunuctpoB CCCP npunsin IlocranoBinenune "OO6 ynydmieHuu paOoThI
rOCyJJapCTBEHHOTO apOuTpaka'", COrIacHO KOTOPOMY JOIMYCKaJIOCh TpeTeiickoe pa3onuparenbCcTBO CIIOPOB
MEXY IOPHINICCKAMH JTUIIAMH.

Kak ormeuaer M.U. Kneannpos, nanHoe IlocTaHoBieHue sBIsSETCS NEpBOHAYAIbHON NPaBOBOM
OCHOBOI1 00pa30BaHuUsl TPETEHCKUX CYJIOB MO Pa3pEIICHUI0 XO3SICTBEHHBIX CIOPOB HBIHEIIHEro 3Tara
[IPaBOBOTO PEryJIMPOBAaHUsA OpPraHU3alMM U JEATEIIBHOCTU TPETEUCKUX CYAOB II0 pPa3pelIeHUIO
HSKOHOMMYECKUX CIOPOB, KOTOpOE€ ObUIO HAIEJIEHO Ha HCIOJb30BaHHME OAHOM "..n3 HOBBIX (opm
MIPUBJICUEHHUS] OOIECTBEHHOCTH K Pa3pElICHHIO XO3SIMCTBEHHBIX CIIOPOB IO OTJENbHBIM KPYNHBIM U
CJIOXKHBIM JIeJIaM MEXIy NMPEANPUATUIMA, OPTaHU3alUAMI U yupexaeHusamu" <120>.

<120> Kneanapos M.U. [Ipomnuioe TpeTeiickux CyZ0B MO pa3pelIeHHI0 3KOHOMHUYECKUX CIOPOB //
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Tpererickuii cya. 2000. N 5. C. 68.

31 aBrycra 1960 r. ObuM yTBepKIeHBI BpeMeHHbIE TpaBuiIa PaCCMOTPEHHUS XO3SHCTBEHHBIX
CIIOPOB TPETEHUCKUM CYJIOM, KOTOpBIE PETYJUPOBATIN OCHOBHBIE BOIPOCHI, CBA3AHHBIE C TPETEUCKUM
pa3bupaTeabCTBOM  CHOPOB, BO3HUKAIOIIUX  MEXKAY COLUUATMCTUYECKUMHU MPEANPUATUSIMU U
opraHuzanusMu. bblia ycTaHoBiieHa JOTOBOpHAas MOABEAOMCTBEHHOCTh PACCMOTPEHUSI CIIOPOB MEXIY
OopraHu3anusMu: BeIOOp opraHa (apOuTpaka WM TPETEHCKOTo CyJa) OCYIIECTBIISUICS B COOTBETCTBUHU C
JOTOBOPEHHOCTBIO CTOPOH, KOTOpasi (GPUKCUPOBATIACH B TPETEHCKOM COTJIAIICHUH.

11 urons 1964 r. 6p11 npuHAT ['paXkgaHCKUA MpoIecCyallbHBINA KoJIeKC, conepxkammuii [Tonoxkenue o
TPETEUCKOM CyJie, SIBISIBIIEECS MPHIOKEHHEM K M. 22 ['pakJaHCKOTO MPOLECCYalbHOIO KOJAeKca
PCOCP, Tpereiickuii cy MOT IPUMEHSATHCS B BUE OOIIEro IpaBuia TOJBKO MEXAY YaCTHBIMU JIMIIAMH,
a HE MEX]ly TOCYJapCTBEHHBIMU OpraHAMU U OPraHU3allUsMU, C OJTHOM CTOPOHBI, U YACTHBIMU JIMLAMHU, C
apyroit croponsl. Kpome toro, ykazanHoe [lomoxkenue (cT. 2) mpemycmaTpuBajio BO3MOXKHOCTH JUIS
0001 M3 CTOPOH B Cilydae 3aKJIIOUYEHHUS MEXAY HUMH JIOrOBOpa O PAacCCMOTPEHUHU TPETEHCKUM CyIOM
"Bcex BOOOIIE WM BCEX OMPEEeNIEHHOT0 po/ia MOTYIIUX BO3HUKHYTH BIPEIh CIIOPOB" 00paTUTHCS TEM He
MEHEE 3a pa3pellieHueM BO3HHUKILEr0 y HUX CIIOpa B CyJ COIVIaCHO OOLIMM IpaBHUJIaM J€HCTBOBABILETO
['paxxmanckoro mpoieccyalbHOTO Kojekca. VHpIMH clioBaMH, HE NpHU3HABAJIaCh JEHCTBUTEIBHOCTD
TPETEUCKOro COrjalieHusi B OTHOIIEHUN Oy yluX cropoB <121>.

<121> Komapos A.C. Tpu ueTBepTH BeKa B HOTY cO BpeMeHeM: K 75-neruto aesreapHoctd MKAC.
B kH.: MexayHapoaHblii KOMMEpYECKU apOUTpax: COBpeMEHHble MpobiieMbl u perieHus. COOpHUK
crared Kk  75-meturo  MeEXIyHApOIHOTO  KOMMEpPYECKOro  apOMTpakHOro  cyna  IpH
Toproso-npomeinienHoi nanate Poccuiickoit ®@enepanuu / Ilox pea. A.C. Komaposa. M.: Craryr,
2007. C. 4.

Kak oTmeuaercst B quTeparype, BaXHEHIITUM 00CTOSATEIHLCTBOM, CITIOCOOCTBOBABIIMM YUPEXKICHUIO
BTAK, OblI0 cTpemileHHE COBETCKOTO TOCyJapcTBa OOECHEeUUTh COOTBETCTBYIOIUIYIO IPABOBYIO
UHPPACTPYKTYpY ISl paCHIUPEHUS U WHTEHCU(DUKAIIMY BHEITHETOPTOBBIX CBSI3EH C KAUTATUCTHYECKUM
OKPY>KEHHUEM Ha IPUHATHIX B MUPOBOU TOPrOBJIE B TOT IIEPUOL YCIOBUSX.

B 510 xe Bpems B CCCP mnpoBoaMiCcsS ILENblii KOMIUIEKC MAacHITaOHBIX TOCYAapCTBEHHBIX
MEpONPUATHH, CBA3aHHBIX C COBEPIICHCTBOBAHWEM BHEIIHETOPIOBOM MNpPakTHKH, KOTOpbIE ObLIN
HalpaBJIeHbl Ha MOBbIIEHNE 3(()EKTUBHOCTU BHELIHETOPIOBOM JEATENILHOCTH, KOTOpas COCTaBIsjia
BAXXHBIM DJIEMEHT B IpOIECCE MHAYCTPHUAIU3allUM CTpaHbl. B 4acTHOCTH, NpPOBOAMIIACH IIOJIMTHKA,
HalpaBJICHHAs HA [IEPEHECEHUE M3-3a TPAHULBI HA CBOIO TEPPUTOPUI0 OCHOBHOTO 00BbeMa ONEpaTHBHON
paboThI COBETCKUX OpraHU3alUi, BKIOYask COTJIacOBaHME M UCIOJIHEHUE BHEIIHETOPTOBBIX KOHTPAKTOB,
B TOM YHCIIE€ U pa3pelIeHHe CIIOPOB, KOTOPHIE MOIJIM BOZHUKHYTh U3 3aKJII0YAEMBbIX CIIEIOK <122>.

<122> KomapoB A.C. O gesarenbHocTH MKAC u pa3zBUTUM MEXKIYHApOAHOTO KOMMEPYECKOTO
apoutpaxka. B kH.: XpecTomaTus aJbTEpHATUBHOTO pa3pelIeHHsI CIOpPOB: YUYeOHO-METOIUUECKUE
MaTepuaibl U npaktuueckue pekomenaanuu / Coct. I'.B. CeBactbsiHoB. CI16.: AHO "Penakius xypHana
"Tpereiickuii cyn", 2009. C. 268.
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[Tocne npunsTus Ha 3akoHojaTeabHOM ypoBHE [lonoxenns o BTAK Bo ucnonHeHue 3Toro akra
[Tpesuarmymom Bcecoro3Hoil ToproBoil mayiaTel OBIIO yTBEpxkACHO llonokeHue O MPOW3BOJCTBE JIEN B
Komuccnn, a Taxke Obutr n30paHbl ee diaeHbl <123>,

<123> Exemecsiunuk Bcecoro3noit Toprosoii manatel. 1932. N 11, 12. C. 124.

HerocynapctBennsiii xapakrep BTAK npenonpenensin nopsanok HazHadeHus ero cocraBa. BTAK
Ha IIEpPBOM 3Tarle cocTosuia u3 15 wieHoB, Ha3HadyaeMbIX IIpesuanymom Bceecoro3Hoii ToproBoii naiaTsl
U3 MPEICTaBUTENCH TOPrOBbBIX, IPOMBIILICHHBIX, TPAHCIIOPTHBIX U JPYTUX XO34HCTBEHHBIX OpraHU3aIlHi,
a TakkKe JMI, OOJAJAIoNMX CHENHATbHBIMH 3HAHUSAMH B O0JIaCTM BHEIIHEH TOProBIU W
BHELIHETOPTrOBOI0 3aKOHOJATENIbCTBA.

N3 unenoB BTAK cTopoHbl n30Mpanu TpeTeHCKUX Cyzel, KOTOpbIe, B CBOIO OYepenb, U3 TOTrO e
COCTaBa WJIEHOB KomMccuu u30upamu cynepapoutpa. CocraB Komuccun HazHadasics CpOKOM Ha OJIUH
roJ. B nocnenyroniem npoucxoauio, Kak MpaBuilo, JUIIb IIPOUICHUE ITOJIHOMOYHMH €ro COCTaBa.

Hosble smmna B coctaB BTAK BBogwiuce B3aMeH BBIOBIBIIMX €€ WIEHOB. Takas IpaKTHKa
obecrieunBaia CTaOMIBHOCTH COCTaBa M HMMEJNA IIOJIOKUTEIbHOE 3HAYEHHE JJIsI  BBINOJHEHUS
BO3/10keHHBIX Ha Komuccuro 3amau. Ha exeroanbix coOpanusx wwieHbl Komuccuu wu3bupanu
npencenarens BTAK u aByx ero 3amecturenei.

Cornacno nonoxenuto o0 BTAK u B cooTBeTCTBUM € yCcTaHOBUBLIEHCS MPAKTUKOMH, MpecenaTellb
Komrucenn ocymiecTBIsii pacopsiAuTeNbHbIE (YHKINHU, BKIIOYas pa3pelieHne BOMPOCOB, CBA3AHHBIX C
OPUHATHEM K TPOM3BOJICTBY MCKOBBIX 3asBICHHH M C (opMHpOBaHMEM cocTaBa apOHTpaxka IO
KOHKpeTHbIM AenaM. [lepBoe no Bpemenu pemenue BTAK naruposano 15 HosiOpst 1933 .

[Tpuznanuem ponmu BTAK yxe Ha HavyanbHOM 3Tane ee JACSTEIbHOCTH CTajJ0 YIOMHHAHHUE O
BO3MOXHOCTH PpPacCMOTPCHHUA CIIOPOB K3 BHCHIHCTOPTOBBIX KOHTPAKTOB ITOCTOAHHO ﬂeﬁCTBYIOMHM
apoutpaxkeM B CCCP B psne OBYCTOPOHHUX MEXIYHApOAHBIX TOPrOBBIX JOTOBOPOB, 3aKIHOYEHHBIX
CoserckuM Cor030M B IPEIBOCHHBIN IEPUO.

C MoMeHTa cBO€ro co3fanus U 10 Hadana Bemukoi OteuectBeHHOl BolHBI BTAK paccmotpena
OKOJIO cTa cnopoB. B menom 3a mepBble ABaauaTh JeT cBoe paboTel Komuccus paccmorpena nena, B
KOTOPBIX NPHHUMAIM YYacTHE OpraHM3allii, YUPeXJEHHs M (UPMbl U3 HECKOJIBKHX JECATKOB CTpaH
EBporbl, A3un, AMepHKH.

Cpenu mpaBOBBIX BOIIPOCOB, BOSHMKABUIMX B CIIOpaX, pa3pelleHne KOTOPBIX TOBOPUIIO O BBICOKOM
npodeccuonanusme apOUTPOB, BCTPEUAINCh TaKUEe TPAJAMIIMOHHBIE M OJHOBPEMEHHO BEChbMa CIIOKHBIE
s apOUTpaXHOTO pa3OuparenbcTBa TEMbl, KaK YCTaHOBJIEHHE COOCTBEHHOM KOMITETEHIIMH,
npuMeHuMoro mpasa. [lpu paspemieHun crnopoB apOUTpa)xk MPUMEHsUI, MO CYIIECTBY, HE TOJBKO
COBETCKOE IpaBo. lmMenuce Takke Jena, B KOTOPBIX PELIEHHUE OCHOBBIBAIIOCH HAa IPUMEHEHUU
MHOCTPAHHOTO IpaBa.

Eciu B mociaeBOSHHBIM nepuoa A0 KOHIA IMATHACCATBIX TOAOB CIHOPbI MCEKAY COBCTCKUMU
BHCIIHCTOPTOBBIMU OpraHU3allUAMU W BHCIIHCTOPTOBBIMU OpraHU3aAllUAMU W3 BOCTOLIHO-eBpOHefICKPIX
CTpaH HC 3aHUMAJIM 3HAYUTCIBHOI'O MECTA, TO NOCICAYIOINHE ABa NCCATUIICTUA ACATCIbHOCTH BTAK B

www.consultant.ru Crpanuna 54 u3 185
HaJeKHasl MPpaBoBas NMOAAECPIKKA


http://www.consultant.ru/
http://www.consultant.ru/

"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

OCHOBHOM OBUIM CBSI3aHBI C pa3pelieHHuEM CIIOPOB, BO3HUKABIIMX B IPOILIECCE IKOHOMUYECKOTO U
HAay4YHO-TEXHUYECKOTO COTPYJHHMYECTBA MEXIy cTpaHamu - wieHamu COB. Cnopbl ¢ opraHnuzanusMi,
bupmMamMu U IPEANPUITUIMU JPYTHX CTPaH CTaJlM B 3TOT MEPUOJI COCTABISATh HE3HAUUTEIBHYIO JIOJIIO.

WMHTEHCUBHO pa3BHUBABIINECS YKOHOMUUYECKUE CBSA3M MEXKIY COLMAIMCTUYECKMMM CTpaHamMH ObUIN
O0OBEKTUBHOM NPENNOCHIIKOW 3HAUYUTEIBHOTO YBEIMUYEHHSI KOJIMYECTBA €KErOJHO PACCMATPUBABIIHUXCS
Bo BTAK nein, Koau4ecTBO KOTOPHIX K KOHIY BOCBMUJAECATHIX T'OJI0B JIOCTHUIJIO TpeXcoT. B ocHOBHOM
apOuTpa)kHas IpaKkTUKa Oblja CBs3aHa C IPUMEHEHUEM YHU(UIMPOBAHHBIX B paMkax COB n0KyMeHTOB,
pPEryJIupyIOIIMX OCHOBHBIE BHUJbl BHEIIHEOKOHOMMYECKMX OIEpaluid MeEXAYy COLUAIUCTUYECKUMHU
CTpaHaMHd. BoJbllyr0 pojib B pPacCIIMPEHUHU JEATEIBHOCTH BHEUIHETOPrOBOro apOUTpaxa, a TaKkKe B
YKPEIJICHHH €ro POJHM KaK BaXKHOTO 3JIEMEHTa WHQPACTPYKTYPHI MEXIYHAPOTHBIX IKOHOMHYECKHX
OTHOILIEHUH chIrpana Takxke KOHBEHIUS O paspelleHuu apOMTPaKHBIM ITyTEM I'pakJaHCKO-IIPABOBBIX
CIIOPOB, BBITEKAIOIIMX K3 OTHOLICHUH 3KOHOMMYECKOTO M HAYYHO-TEXHMYECKOIO COTPYIHHYECTBA
(MockoBcKkasi KOHBEHIIMs), KOTopast Obli1a 3akitodeHa B 1972 r. Mexay ctpaHamu, Bxoausmumu B COB.

HecmoTpss Ha  HE3HAUMTENBHOCTh IO  KOJWYECTBY CHOPOB C  ydacTueM QupMm  u3
HECOLMAIMCTUYECKUX CTpaH, TaKHe Jieja JOBOJIbHO YacTO ObUIM CONPSIKEHBI C OONBIION CIIOKHOCTBIO C
TOYKHM 3peHHUs pelieHus npaBoBbix npobdiieM. W pemenns BTAK mo nenam 3Toil kareropum Takxke
IIPEJICTaBIsUIA HECOMHEHHBIM NPaBOBOW MHTEPEC U TOBOPUIM O BBICOKOM KOMIIETEHTHOCTH COBETCKHX
apOUTPOB B cdepe peryiImpoBaHUs SKOHOMUYECKHX OTHOIICHWH MEXAYy CTpaHaMU C Pa3InYHBIMH
COLIMAJIbHO-9)KOHOMHUYECKUMU U NIPABOBBIMU CUCTEMAMH.

B cnucok ap6utpoB, paccmarpuBaBmux cropsl Bo BTAK, Bxogwnmm Bemyiiyue OTEYECTBEHHBIE
CHEIHATUCTBl B O0JIACTH TPABOBOTO DETYJIUPOBAHUS BHEUTHEOKOHOMHUYECKOW EsTeNbHOCTH, CpeIu
KOTOPBIX OBUIM TPEICTABUTENM KaK IOPUIMYECKON HAyKH, TaK W MPAKTHKUA. ITO OBUIM HE TOJBKO
BBICOKOKBaIU(pUIIMPOBAHHBIE MPOQECCUOHAIBI BHEUTHETOPTOBOM MPAKTHKHU, HO U BBICOKOOOpPa30BaHHEIE,
KYJIbTYPHBIE JIFOJIH, BIQJIEBIINE, KAK MTPABUIIO, TAKKE HECKOJIBKUMHU MHOCTPAHHBIMU SI3bIKAMMU.

Ha nporsxkenun mnurensHoro BpemeHu BTAK Bo3rnasnsiiack IIMPOKO M3BECTHBIMU U
CHUCKABIIIMMHU OOJIBIIION aBTOPHUTET KaK y HAC B CTpaHe, Tak U 3a pyOexom ropuctamu. Cpenu HUX Takue
BBIJAIOLIMECS CIIEHUATMCTHI-IIPABOBEIbl, BHECUIME CYIIECTBEHHBIM BKJIaJ B pPa3BUTHUE OTEUYECTBEHHOU
opucnpyaeanuu, kak J.®. Pamzaiiues, J[.M. I'enxun, C.H. bparycs, B.C. [loznusakoB. be3ycnoBHo, oHn
CBITPAJIM PEIIAIONIYI0 POJIb KaK B PA3BUTHUHU BHEIITHETOPTrOBOTO apOUTpaxka B IIEJIOM Y HAC B CTpaHe, TakK U
B YKpCIUIEHHH aBTOPUTETa BO3MVIABJISIBIIETOCS HMMH TIOCTOSIHHO JCHCTBYIOIIETO BHEIIHETOPTOBOTO
apoutpaxa <124>.

<124> MWudopmanuss 00 HCTOPHH BHEIIHETOProBoro apburpaxka B Poccum c¢ caiita
Toproso-npomeiiiuieHHOM nanatel Poccuiickoit ®enepanuu: http://www.tpprf-mkac.ru/ru/whatis/history.

B 1975 r. T'ocynapctBennsim apoutpakeM CCCP Opuio yrBepkaeHo [lomokeHune o Tpereiickom
Cyle s pa3pelieHus: XO3SIMCTBEHHBIX CIIOPOB MEXIYy OOBEAUHEHUSMH, MPEIIPUITUIMH,
OpraHm3anusMua U ydpexaeHusmu <125>. CornacHo HazBaHHOMY [l0JI0KE€HHIO XO35MCTBEHHBIE CIOPBI
MEXIy XO3SWCTBYIOUIMMH CYObEKTaMH MOTTH TepefaBaThCsl HA pa3pellieHue TPETEHCKUX CYIOB B
COOTBETCTBUH C B3aUMHBIM coryamenneM. OqHaKo MPpeabsBICHUIO UCKA JTOHKHO OBLIO MPEIIIeCTBOBATh
MpenbsBICHUE TpeTeH3uu. Takum 00pa3oMm, COONIOACHHE MPEIBAPUTEIHLHOTO YPEryJIHpOBaHUS CIIOpa
SBJIAJIOCH 00SI3aTENIbHBIM YCJIOBHEM, HECOOJII0/IEHHE KOTOPOro JIMINAI0 BO3MOXKHOCTH OOpamiaTthbcsi B
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TPETEUCKHII CyI.

<125> IlocranoBnenue ['ocapourpaxa CCCP ot 30 nexadbps 1975 r. N 121 / BHA CCCP. 1976. N
6.C. 3.

Homyckanock wu30paHHe TPETEHCKOro Cyaa pPYKOBOIUTEISIMH OOBEIWHEHHH, TpeNnpUsTHil,
OpraHM3alyil U yupeKJAeHH, BEICTYNAIOUIMX CTOPOHAMU MO Jely, U3 YKCa IUPEKTOPOB 0ObEIUHEHHH,
NPEANPUITHI, PYKOBOJIMTEIEH OpraHu3anui, YUpexKJICHUM, HHKEHEPHO-TEXHHUYECKUX pPabOTHUKOB,
pabOTHUKOB HAYYHO-HCCIIEIOBATENIbCKUX YUPEKJIEHUHM, OOIIECTBEHHBIX OpraHU3aluil U ApPYrux Jul,
KOMIIETEHTHBIX B pa3pelIeHHH BO3HUKIIEro cropa. IIpu 3ToMm TpeTelckuil cyn M30upaiicsi B COCTaBe
OJITHOTO WJIM JF00OT0 HEYETHOTo yKcia cynei. Eciu Tperelickuii cy cOCTOSUT U3 TpeX Ui OoJjiee YIeHOB,
nocieAHre U30upaiu npeaceiaTens.

B coorBerctBUM ¢ ykazaHHbIM IlonokeHueM TpeTeiickue Cynbl HAAEIsUICh U IyOJIMYHBIMU
¢byskuusamu. Tak, TpeTrelcKkoMy CyAy MpeIoCTaBIsLIOCh MpPaBO 3aTpe0OBaTh OT MPEIUPUATHH U
OpraHu3al|ii, KOTOpble Y4acTBOBAJIU B TPETEHCKOM pa30oHpaTesbCTBE, HEOOXOAUMBIE I pa3peleHUs
CIIopa MaTepHaiibl U JIOKYMEHTbI; TPETEHCKUI Cy] MOT 00s3aTh JIHI], yYaCTBYIOLIUX B JIEJIE, IPOU3BECTH
CBEPKY pacueToB, Ha3HAauuThb »3Kcrneptusdy. Kpome TOro, mnpu BBIABIEHUHM B XOAE TPETEHCKOIO
pa3duparenbCcTBa CEPhE3HBIX HEAOCTATKOB B paboTe MPEANPHUATHIA M OpraHU3alUil TPETEHCKUI Cy1 ObLT
BIIPaBE BBIHECTHU CIELUAIBHOE OIPENEICHHUE, KOTOPOE HAIIPAaBIISUIOCh PYKOBOAMUTENSAM COOTBETCTBYIOIIUX
npennpusaTuii U opranusauuid. Ha pykoBoauTenel Boznarajgach OOS3aHHOCT B MECSUHBIH CpPOK
YCTPAHUTh BBISABICHHBIE HEJOCTAaTKH M COOOIIUTH 00 3TOM rOCYAapCTBEHHOMY apOMTpaxKy, B apXuBe
KOTOPOIO XPaHWIOCh JIEN0, PAacCMOTPEHHOE TpeTelckuM cyaoM. Cpeau IOCTOMHCTB TPETEHCKOro
pa3buparenbCTBa yKa3blBaJIOCh HA €ro 0€3B03MEe3JHOCTh, IIOCKOJIBKY MOILIMHA 32 pACCMOTPEHHE JIesla He
B3UMasiach <126>.

<126> Apbutrpax B CCCP: Yuebnoe nocodue. C. 214 (aBtop rnassl - B.I1. Bonoxxanun).

CoBpemennbiii dtan nesrenbHocTH BTAK, koropas B 1987 r. cormacHo VYkasy llpesummyma
Bepxosroro Cosera CCCP ot 14 nekabps 1987 r. N 8135-11 "OO6 ApOurpaxkxHoM cypae npu
Toproso-npomsinuienHoit namate CCCP" BTAK Opina mepemmeHoBaHa B ApOUTpaXKHBIM Cyn HpH
Toproso-npomsinieHHoH nanate CCCP, HaunnaeT cBoil orcuer ¢ npuHaTusa B 1993 r. 3akona PO ot 7
st 1993 1. N 5338-1 "O MexayHapoHoM KoMMepueckoMm apoutpaxke" <127> (manee - 3akoH 00
apoutpasxe). [IpunsTue 3Toro 3aKoHa BIEpBbIE B OTEUECTBEHHOW MCTOPUH MPABOBOI'O Pa3BUTHSI CO3JAJIO0
LENbHYI0 3aKOHOAATENbHYI0 0a3zy ajsl JAEATEeIbHOCTU TPETEHCKOIro cyla B 00JIaCTH MEXIYyHapOJHOU
TOPTOBJIH.

<127> Begomoctu CHJ/] u BC P®. 1993. N 32.

3akoH 00 apOuTpaxe ObLT MPUHAT HA OCHOBE THUITOBOTO 3aKOHA O MEXIYHApOJHOM KOMMEpPYECKOM
apOuTpaxke, KOTOpbIi ObLT pa3padoran Komuccueil no npaBy mexaynapoHoit roprosiu (FOHCUTPAJI)
U COACPKUT B MUHHMAJIbHOM KOJMYECTBE OTKJIOHEHHMsSI OT TeKcTa THUIIOBOro 3akoHa. DTH OTIMYUS
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OTPaXKAIOT ONpECIICHHBIC TPAIUIUK, CIOXKHUBIIUECS y HAC B CTPaHE B INPAKTHUKE MEKIYHApPOIHOTO
apOuTpaka B IpeIIecTByomme rofasl. B memom xe 3akoH 00 apOuTpake MOTHOCTHIO COOTBETCTBYET
(GyHIAMEHTAJIBHBIM TPHHIMAIIAM, HAa KOTOPHIX OCHOBBIBAETCS PErYJIMPOBAHUE MEXIYHAPOIHOTO
apOuTpaka, M TMPHU3HAETCS MEXAYHAPOIHBIM COOOIIECTBOM, TaK KaK OTBEYaeT €ro 3ajadaM B JIeje
CIIOCOOCTBOBaHUS Pa3BUTHIO MEXKITYHAPOIHOTO COTPYAHUYECTBA.

Kpome Toro, 3akon 00 apbutpaxke ytBepausn HoBoe [lomoxkenne o MexayHapoaHOM
KOMMEpPYECKOM apOUTpaXHOM cyae npu ToproBo-nmpoMbllieHHON mnanate Poccuiickoin denepanun
(MKAC) <128>. Jlannoe Ilonoxenue 3akpenuio craryc MKAC kak camMOCTOSATEILHOTO MOCTOSIHHO
NEHCTBYIOIIErO0  apOUTPaXHOTO  Y4pexaAeHUs (TpeTeiickoro cynaa), OCYIIECTBISIOIIEIO  CBOIO
NEeSITeIbHOCTh B COOTBETCTBUH C 3aKOHOM 00 apOuTpake.

<128> Ilpunoxenue 1 k 3akony P® "O MexxyHapoIHOM KOMMEpYECKOM apOouTpaxke".

3akoH 00 apOuTpaxke mpenocTaBui ToproBo-mpoMbIIieHHON manate Poccuiickoit ®deneparun
nonHomouust yrBepxkaate Pernmament MKAC, mopsnok ucuucieHHs apOUTpakHOro cOopa, CTaBKH
TOHOpapoOB apOUTPOB U JAPYTHX PACXOJIOB CyZa, a TAK)KE BO3JIOKWI Ha HEe OKa3aHHE MHOTO COACHUCTBUS
NS TEIBHOCTH CY/Ia.

Wtak, uctopuueckoe pa3BUTHE aJIbTEPHATUBHBIX CIIOCOOOB pa3pellieHusl IPaBOBbIX CIIOPOB B HAIlIEH
cTpaHe ObLJIO JOCTaTOYHO NMPOrpecCUBHBIM. [IpHUMHBI, KOTOPbIE NPEMNSITCTBOBAIN PA3BUTHIO JOIOBOPHBIX
CIIOCOOOB pa3pelIeHHst PABOBBIX CIIOPOB HA MPOTSHKEHUH BCETO UCTOPUYECKOTO MEPHUO/Ia, 3aKITI0YAINCh
B CWJIBHOH TOTaJUTAPHOW BJIACTU CaMOJAEPKABHS; OTCYTCTBUU SKOHOMMUYECKOM OCHOBBI U1 4aCTHOU
WHUIMATUBBI, B TOM YHCJIEe U B cdepe pazdHpaTenbCTBa CHOPOB; TPAAMIMOHHON CI1abOCTH TOPrOBOTO
(KyIe4yeckoro) cocioBUs, KOTOpOE BIJIOTh 10 BTOpod mosnoBuHbl XIX B. HaX0IWIOCh Ja)ke B JIMYHOMN
3aBMCHMOCTH OT TJIaBEHCTBYIOIIETO COCIOBUS - IBOPSHCTBA.

OCHOBHOE pa3BUTHE ANbTEPHATHUBHBIE CIIOCOOBI YPETYJIUPOBaHMS CIOPOB, & UMEHHO TpeTeickoe
pa3buparenabCTBO, IMOJYYMIIM B COBETCKUHM MEpPHOJ, M HE IMpaBbl T€ HCCIENOBATENIM, KOTOpPbIE HE
npu3HaoT 3toro ¢akrta. Karteropuuecku HEOOBEKTHBHBI Te, KTO TIOJaraer, 4Yro B YCJOBHAX
aJIMMHHUCTPATUBHO-KOMAaHJHBIX METOJIOB YIIPaBJICHUS SKOHOMMKOW TpeTelcKoe pa3OupaTenbCTBO HE
MIOJIYYHJIO, A ¥ HE MOIJIO MOJIYYUTh IIHUPOKOIO PACIPOCTPAHEHHUS.

§ 3. [IpuMupuTENbHBIE IPOLIELYPBI KaK MEKOTPACIEBON HHCTUTYT
YpEeryJupoBaHus MPaBOBbIX KOH(IUKTOB

K coxanenuro, B HaCTOAIMKA MOMEHT y Hac MPAKTUYECKH HET KYyJbTYPbl BEACHUS NIEPETOBOPOB U
MONCKA B3aMMOIPUEMIIEMBIX PEUIeHUH. 3aKOHBI O MEAMAIlMHU, KOTOpPbIe NMPHUHSATHI, MOYTH HE padoTaloT,
Clly4ad 3aKJII0YeHHs] COrIalleHul Bee emle eAMHUuYHbl. Hago Gonee akTHBHO MHPOPMUPOBATH TPaXKIaH O
BO3MOKHOCTH Pa3peIIUTh CHOP € MOMOIIbIO KBATHU(PHUIIMPOBAHHOTO MOCPEAHUKA, a TAKXKE MOTyMaTh HaJ
11e71€CO00pPa3HOCThIO  BBEJIEHUSI 00S3aTENbHOIO TMPUMEHEHHUS MPUMHUPUTEIBHBIX MPOLEAYp IMpH
pa3pelIeHnn HEKOTOPBIX BUIOB CIIOPOB.

(M3 IMocnanwus IIpesunenta @eaepanpHomy CoOpaHuio
ot 22 nexabdps 2011 roga)
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B HOpMaTHBHBIX aKTax cleayeT pa3efiaTh TaKUe CIOoCOObl albTEPHATUBHOIO pa3pelieHus CIOpOB,
Kak ''mpumupuTenbHas mpouenypa’, "cornacurenbHas mnpouenypa’, "HOCpeaHMYECTBO", a Takxke
NOHATHSI, UX obOo3Havaromue. C IeNbl0 HEJOMYIIEeHUsT HapylIeHUs BaXKHEWIEro B TEPMUHOJOTUU U
HAyYHOH METOAOJIOTMM TpPeOOBaHUS: BBOAWMBIC TEPMHUHBI, 3HAKM (CUMBOJIBI) M TOHSATHS JIOJKHBI
HAaXOJUTHhCS B OJHO3HAUYHOM OTHONIEHMM K (akTam, MX XapakTEepUCTUKaM, K MpeAroIaraeéMbiM
CBOWCTBAaM M 3aBUCHMOCTSIM B M3y4aeMbIX 00BEKTAX, a TAKXKE JIOTMYECKOT0 3aKOHA TOXKJIECTBA, COTIACHO
KOTOPOMY Kak/lasi MbIC/Ib, KOTOPasi IPUBOJAUTCS B JAHHOM YMO3aKIJIFOUEHUH, MPU MOBTOPEHUU JIOJDKHA
UMETh OJTHO U TO K€ ONPEAEIIEHHOE, YCTONYMBOE COJIEP)KaHUE, UYTO, B KOHEYHOM CYETE, IPUBOJIUT K
HEJIOTIOHUMAHUIO W PA3HOUTCHUIO TOHATUM '"mpuMUpHUTENIbHAs Tmporeaypa’, "corjiacutenbHas
npoueaypa", "nocpennuyectBo". Ecinu ux ceiluac He pas3fenuTh, TO 3TO 3aTPYAHUT MX BHEIPEHUE B
POCCHICKYIO MPABOBYIO cUCTEMY <129>,

<129> CroneroBa J.3. KoHGMIUKTEI B MEXIYyHApOIHBIX KOMMEpPYECKHUX CHENKaX U
aJIbTEpHATHBHBIE Cy/IeOHOMY CIOCOOBI MX pa3pemieHus: Aproped. nuc. ... Kaui. opua. Hayk. M., 2007.
C.13.

[TpuMupuTenbHbIE MPOLERYpPhl MPEICTABIAIOT COOONH 3aKOHHYI0 U JJOOPOBOJIBHYIO JESTEIbHOCTD
CyOBeKTOB KOH(DJIMKTA, a B HEOOXOJUMBIX CIIydasiX - U TPEThEro JIMIA, COACHCTBYIOUIETO TPUMHUPEHUIO,
HaNpaBJICHHYIO Ha MUPHOE YPEryJIHMpOBaHUE KOHDIUKTA.

JIefiCTBUTENBHO, IPUMHUPEHUE CTOPOH CIIOPA MOXKET ITPOXOAUTH KaK C IMPUBICYEHUEM TPETHUX JIULL
(mocpeaHUKOB), Tak M 6€3 X ydacTus. Poib MOCpeAHUKOB B JaHHOM CiIy4ae 3aKJII0YaeTcsi B TOM, YTOOBI
IIOMOYb CTOpOHAM JIYULIC IMMOHATH APYT ApyTra, JOCTUYb COIrJiaCusia, KOMIIPOMUCCA, NPCIAJIOKUTE YCIIOBUA,
Ha KOTOPBIX MOXET ObITh yperyaupoBaH cnop. IIpu 3ToM TpeTbe JuIo, BBICTyHas NPUMUPUTENEM, HE
UCCIIEeIyeT J10Ka3aTeNbCTBa, HE YCTAaHABIMBACT (DAKThI, €ro IIaBHAs 3aJada 3aKII0YaeTcst B 00ecIiedeHNH
B3alMOIIOHMMAHMsI MEKIY CTOPOHAMM U BBISIBJICHUIO BO3MOKHOCTH PEIIECHUS CIIOpa HA TIPUEMIIEMBIX JUIS
CTOPOH yCIOBHSX. B 3TOM M 3akirodaercss CyHIHOCTh HPUMHUPHUTEIBHOM NpOLEAypsl U €€
NPUHIUIHATIBHOE OTIMYME OT CyAeOHOM M TpeTeHCKOW Mpouedypbl ¢ ee 00s3aTeNbHbIM A CTOPOH
CIIOpa pelIeHUEM TPETHETO JIUIA, JAIOUIET0 OLEHKY COOBITUSAM, UMEBIIUM MECTO B IpouuioM <130>.

<130> J[aBbinenko /[I.JI. MupoBoe cormameHue Kak CpeACTBO BHECYAEOHOTO YyperyiaupoBaHUs
YaCTHOIIPABOBBIX CIOPOB (1o mpaBy Poccun M HEKOTOPHIX 3apyOexHbIX cTpaH): Juc. ... KaHI. IOpHI.
Hayk. M., 2004. C. 46, 47.

[To muenuto A. IlomyskToBa, NpeuMylLIeCTBa MNPUMHUPHUTEIBHBIX HPOLEAYpP B CPAaBHEHHH C
CyZeOHBIM CIIOCOOOM pa3pelieHus] KOH(IMKTA 3aKITH0Yat0TCs B CISIYIOIIEM:

1) cropoHa criopa HE MOXET OBITh yBEpeHa B TOM, YTO CyJ IpPHU PAaCCMOTPEHHUH Jejia BbIHECET
pellleHne MMEHHO B €€ IO0JIb3y. YUacTBys B IIpOLECCE, KaXKaas CTOPOHA PHUCKYET €ro IpOUurpars.
PesynpTar cyaeOHOro mporecca MOXKET 3aBUCETh OT pa3HbIX (aKTOpOB, Hampumep OT
npoeCCUOHATIBHBIX U JIMYHOCTHBIX Ka4eCTB IOPUCTA, IPECTABIISAIONIET0 HHTEPECH CTOPOHBI B ITPOIIECCE,
OT COOpaHHBIX JOKa3aTeNbCTB IO JAeny W T.n. B cBoo odepenb, mpuberas K NPUMHUPEHHIO, CTOPOHBI
HaXOJAT M CAMOCTOATENIBHO BHIOUPAIOT TOT PE3YJIbTaT, KOTOPBII MOXKET UX YIOBJIETBOPHUTH;
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2) HEONPEEICHHOCTh B pa3pelleHuu cropa OyJeT NPUCYyTCTBOBATh U MOCIE BHIHECEHUS CY/IeOHOrO
peLIeHHs], IOCKOJIbKY OHO MOXET OBbITh OO0XKaJIOBAaHO B BBIIIECTOALINE CyAEOHbIE HMHCTAHIIMU:
aneJUIIUOHHYIO, KAacCallMOHHYI0 M Haa3opHyto. Crexyer OTMETHTb, 4YTO Cllydad OO0XaJIoBaHUS
orpeiesieHui cy1a 00 yTBEpKIEHUH MUPOBOTO COTJIALIICHUS Ha MPAKTHKE KpailHe pelIKu;

3) paccmoTpeHHe Jena B CyaeOHOM TIOpSIKE MPEeIyCMaTpUBaeT yIUIATy COOTBETCTBYIOIIMX
rOCy/IapCTBEHHBIX MOIUINH, HHBIE CyIeOHbIC pacXobl (32 MPOBEACHHUE KCIICPTU3HI, BEI30B CBUJIETENEH ),
BBITUIATY BO3HATPAXICHHUI aBOKATaM, KOMaHIMPOBOUYHBIX pacxooB u T.1. CyaeOHOe pa3doupaTenbCTBO
SIBJSIETCSl JIOCTaTOYHO 3aTPAaTHBIM HE TOJIBKO JUISi CAaMHX CTOPOH, HO M Ul TocynapcTBa. Paspemenue
KOH(DJIMKTA C HCIOJIb30BAHUEM aJbTEPHATHBHBIX CIIOCOOOB COKpAIlaeT YKa3aHHbIC PacXojbl B JBa M
Ooee pasa;

4) 3aKiIOYeHHEe MHPOBOTO COTJIAIICHHS WM WHOM CIOCO0 yperyjJupoBaHUS CIOpa MO3BOJIAIOT
CTOpOHAM PEIIUTh CBOM CIIOPHBIE BOMPOCHI B CYIIECTBEHHO 00Jiee KOPOTKHE CPOKH. B TO Bpems kak
MPOLIECC CYAOMPOU3BOJICTBA U UCTIOTHEHHS CyAeOHOTO PEIICHUS MOXET 3aTSAHYThCS 0 MONyrojaa, a B
OTJIETIbHBIX CIyYasx U JOJBIIE;

5) paspemas CcHop MHUPHBIM IIyT€M, CTOPOHBI HE pa3pyLIAIOT MeEXAy CcOo00H HMermuecs
napTHepckue otHomeHus. Kpome Toro, cama mporeaypa NpUMUPEHHsS B OTIUYHE OT CyAeOHOTO
pa3buparenbcTBa co3aaeT arMocdepy I0BepUs U COTpyAHUYEeCTBa. Pazpenienrne KOHPIUKTa B Cy1e0HOM
MOPSI/IKE 3a4acTyl0 CIIOCOOCTBYET HE MPEKPALICHUIO BO3HUKIIETO KOH(IIMKTA, a TIEPEXOLy €ro B HOBYIO
CTaJIuIO;

6) paspemieHue KOH(IUKTOB dYepe3 NPUMHUPUTENFHBIE MPOLEAYypPhl CYIIECTBEHHBIM 00pa3oM
CHIDKAeT Harpy3Ky Ha CyJbl. DTO OCOOCHHO aKTyaJlbHO C YYETOM YK€ CIOXKHBIICHCS TEHICHIIMH POCTa
KoJM4yecTBa oOpamieHui 3a CcyneOHOH 3alMToi, M TpeXIe Bcero B cdepe XO3SMCTBEHHBIX U
SKOHOMHYECKUX OTHOIIEHWI. Bospacratonias Harpy3ka Ha CyAed NOPUBOJAUT K HApPYIICHUIO
MpoIecCyallbHBIX ~ CPOKOB, CHW)KEHHIO KadecTBa paboTel. B cymeOHOM mopsake — TOJKHBI
paccMaTpuBaThCSl UCKIIOUMTENBHO CIOXKHBIE JieNa, a BCE UHBbIE JIOMDKHBI OBITh IpEKpalieHbl
MPOUW3BOJICTBOM Ha CTaJWM TOATOTOBKU Jella K CyJAeOHOMY pa3OupaTeiabCTBY. 3aKOHOAATEIh
MPEJOCTaBHII TaKyl0 BO3MOKHOCTh B IPOILIECCYaTIbHOM 3aKOHE U €€ HEOOXOMMO aKTUBHO HCIIOJIb30BaTh
<131>.

<131> I[lonyskroB A. Ilpumupenue cTopoH B apOMTpa)XHOM WU TpaxkJaHCKOM Tponecce //
ApOuTpaxHblil ¥ rpaxaanckuii npouecc. 2006. N 5, 6.

OOue mnpu3HAKM MPUMUPUTENBHBIX Hpouenyp: 1) NpUMHUPHUTENbHbIE NPOLEIYpPhl SBISIOTCS
MMEHHO NpOLEAypOod B TOM CMBICIE, YTO MPEACTaBISAIOT COOOW MOCIEI0BaTENbHO COBEpILAEMbIE
JeCTBUS, HAPaBJICHHbIE HA IOCTH)KEHUE KOHKPETHOTO pe3yJbTara; 2) AeWCTBUS, COBEPIIAEMbIE B X0J1€
MPUMHPEHUS, TOJKHBI ObITh 3aKOHHBIMH, T.€. HE JOJDKHBI HapyllaThb HOPM 3aKOHOB; 3) oOpalleHue K
TaKUM TPOLEAYpaM OCHOBAHO Ha B3aUMHOM 1OOPOBOJIBHOCTH CTOPOH; 4) MpoLEeAypbl HalpaBiIeHbI Ha
yperyiaupoBaHue KOHGIMKTA, T.€. Ha yNOpsA0YMBaHNe U HalaKMBaHWE OTHOIICHUH MEXIy CTOpOHaMH,
Ha HaXOXKJEHHE B3aUMOBBITOJIHOTO MYTH JHUKBUAALMU KOHQIMKTA; 5) yperyiupoBaHUE KOHQIUKTA
OCYIIECTBIISIETCSI MUPHBIM IIyTeM; 6) OCHOBHBIMHU CyOBEKTaMU MPOLEAYP SABJISIFOTCS CTOPOHBI KOH(IIUKTA,
XOT B LEISIX COJACHCTBUS €ro YperyJMpOBaHHMIO BO3MOYKHO IIPUBJIEUEHUE TPETHETO JIMLA, HE
HAJEJIEHHOTO TMpPaBOM MPHUHATHUS pELIEHHUs; 7) JeTalbHOTO 3aKOHOAATEIBHOTO PEeryJMpPOBAHUS
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MPOLEAYPHI HE TPEOYIOT.

[TpuMupuTENbHBIE NPOLETYPbI €CTh MEXKOTPACIE€BON UHCTUTYT. M XOTs BHELIHEE CXOJCTBO (€MHOE
HalMEHOBAaHME MPABOBOTO MHCTUTYTA) MEXJY HUMHU OTCYTCTBYET, OT/AEIbHbIE BUJABI IPUMHUPUTEIbHBIX
IIPOLIEYP NPUMEHSIOTCA B pa3JIMYHBIX OTPACIAX IIPaBa.

BuyTtpennee cxoactBo mpuMupUTeNbHBIX Tporeayp mno3ossier HO.C. KonasicHUKOBOW BBIJIETUTH
CJIEIYIOIIME YEPThl IPUMUPUTEIIBHBIX TPOLEAY:

1) ocHoBaHueM [Uisi OOpalieHHs K MNPUMHPUTENBHBIM MPOLEIypaM SBISETCS JKeJIaHWe CaMHX
CTOPOH CHOPHOTO NMPABOOTHOIIEHUS (MCKIIFOYEHHUE COCTABIISIET COOJIIOJICHUE TPETEH3HOHHOTO MOPS/IKA B
CIIy4asx, MPeayCMOTPEHHBIX 3aKOHOM);

2) nnas OPUMHUPUTENBHBIX IPOLELYpP XapaKTepeH OcoOblil CyOBEKTHBIM COCTaB: 3TO CYOBEKTHI
KOH(QUIMKTA, T.e. YYaCTHUKU CIOPHOIO MaTepHaJbHO-IIPABOBOIO OTHOIIEHUs. [IpM HEBO3MOXKHOCTH
yperyaupoBaTth KOHQUIMKT CaMOCTOSATEIbHO CTOPOHBI MOTYT OOpaTUTbCS K TPETbEMY JIMIY, KOTOpPOE
CIOCOOCTBYET MPUMUPEHUIO, HO HE HAJIEJICHO MPAaBOM BBIHOCUTh 0053aTEJIbHOE JJIsi CTOPOH PEILEHHE;

3) menbI0 MPUMEHEHUS HHCTUTYTa MPUMHPHUTEIBHBIX MPOLEAYp B 1000 chepe 0OIIecTBEHHBIX
OTHOILUECHUH SBJISIETCS YPEryJIMpOBaHUEe KOH(DIUKTA;

4) mnpenMeT UMHCTUTyTa IPUMHUPUTEIBHBIX TMPOLELYpP COCTaBISIOT Kak JEHCTBUS CTOpOH,
HaIpaBJICHHBIC HAa YPEryJIHpPOBaHUE KOH(MDIMKTA, TaK M JEHCTBUS TPETHETO JIUIIA, CIIOCOOCTBYIOLIETO UX
npuUMUpeHnto. Eciu nmpuMupuTeNnbHbIe TPOLEIYPHl HCIONB3YIOTCS IMocie OOpameHus B CyZI, B ITOT
npeaMeT BXOIAT JCWUCTBUS CyJa, HANpaBICHHBbIE Ha OOpalIleHWe CTOPOH K MPUMHPHTEIBHBIM
nporenypam (pa3bsCHEHHWE TOpsAKa OOpalieHusi, €ro TOCIEACTBHH, MPEUMYIIeCTB H  T.1.),
COOTBETCTBYIOIIIME JCHCTBUSL cyaa (OOBsBICHHE TIepepbiBa B CyAcOHOM 3acellaHUM, OTIOXKCHHUE
CyneOHOTO pa3dupaTenbCcTBa), MPOBEPKA U YTBEPKIEHUE MUPOBOTO COTJIAIICHHS;

5) npuMeHeHue NPUMHUPHUTEIBHBIX MPOLETYP BO3MOXKHO B TPABOOTHOLIEHUSX, B KOTOPBIX CYyOBEKTHI
MOTYT pacnopsikKaTbcsi CBOMMU paBaMu <132>.

<132> Komnscuukoa lO.C. [Ipumupurtensubie nponeaypsl B apOUTpakHOM mporecce: ABToped.
IMC. ... Kaua. ropul. Hayk. ExatepunOypr, 2009. C. 15, 16.

Mexnay TeM B OTJIMYME OT MPOLELYPHI pa3pelIeHus CIopa, Lejdb KOTOPOU COCTOUT B BBISBICHUU
IIPaBOM M HEIPABOM CTOPOH M BBIHECEHUU PEIICHMsI HA OCHOBAHWM HOPM IIpaBa, BCAKAsk IPUMUPUTEIbHAS
IpolLeaypa HalelIeHa, BO-IIEPBbIX, HA YCTPAHEHHE IPOTUBOPEYUN MEXKIY CTOPOHAMH; BO-BTOPBIX, Ha
cONMMKEeHHEe MO3UIUN CTOPOH U JOCTHXKEHHE B3aMMOIIPUEMIIEMOTO BBIXOJA U3 CIOXKUBLICHCS CUTYyalllH;
B-TPETbUX, HA COXPAHEHHME WM BOCCTAHOBJICHUE KOHCTPYKTHUBHBIX OTHOILICHHH MEXIY CIOPALUMU
CTOpOHaMHU. B oTiamyme OT neperoBOpoB NPU INPUMHUPHUTEIBHON IMPOLENYypPE YYacCTBYET TPEThE JIUILO -
HE3aBUCUMBIN IIOCPEIHUK, IPUMUPUTEID.

[Tockonpky mr00as NpUMHPUTENFHAS TPOIEAypa OCHOBBIBAETCS HA TIEPETOBOPAX CTOPOH,
ypEeryJIMpoBaTh BO3HUKIIUM CHOp, 3aKJIIOUUB MHUPOBYIO CHEIKY, CTOPOHBI MOTYT CaMOCTOSITEIBHO.
OnHako O4YEeHb YAaCTO MPOTHUBOPEUUS MEXKAY CTOPOHAMH HACTOJIBKO CEpPbE3HBI, UYTO TpeOyeTcs
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BMEIIATCIILCTBO CTOPOHHETO JIMIIA, KOTOPOEC IOMOXKET UM HUX IIPCOJ0JICTD.

['oBOpsl O MpeuMyIIECTBaX COTJIACHTENBHBIX MPOIENyp MO CPaBHEHHUIO C CyACOHBIM IPOIECCOM,
I.O. AOGomoHuH yKa3bIBaeT cleayronme: 1) mnporeaypa OOCYKICHHsS TO3MIMA CTOPOH HOCHUT
YIPOILIEHHBIN XapakTep; 2) MOCPEJHUK HE BBIHOCUT 0053aTEIbHOTO JJIsi CTOPOH PELIEHUs; 3) CTOPOHBI
OrOBapMBAIOT XapakTep MU pa3Mep CBOMUX pacxonoB; 4) HEOOXOIMMOCTb B PACKPBITUM HH(OpMaIUH
CTOPOHAMU MUHUMAJIbHA; 5) MOCPEJHUK [TOMOraeT CTOPOHAM O3HAKOMMTBHCS C MO3ULMEN U MHTEpecaMu
APpYyTroil CTOPOHBI criopa; 6) 00cyXIeHue BeJeTcss B CBOOOIHOM MaHepe, 3aHMMaeMasi TIO3ULUS U3J1araeTcs
CTOpoHaMH He(opManbHO; 7) CTOPOHBI CaMH OIPENENAIOT TOPSIOK IPOBEACHUS COBEIIAHWHA C
IIOCPETHUKOM (COBMECTHO MJIM Pa3feibHO); §) pe3ylbTaTOM YperyJupoBaHMs CIOpa C MPUBJIECYEHUEM
IIOCPEHMKA SIBISIETCSl B3aWMOBBITOJIHAsL JUIsl CTOPOH MHUpPOBas clenka; 9) corjacurenpHas Ipoueaypa
3¢ deKTUBHA U SKOHOMHYHA, a HEOOJIBLIION PUCK CBSA3aH JIMIIbL C HEBO3MOXKHOCTBIO 3aKIFOUEHUSI MUPOBOI
cnenky; 10) Bce cormacuTensHble MPOLEYPbl HOCAT YaCTHBIN, KOH(PUICHINANBHBIN XapakTep <133>.

<133> Ao6ononun I'.O. IlocpeHHYECTBO TIPH pa3pelIeHUH CIIOPOB KaK aJlbTepHATHBA CYACOHOM
TsK0e // FOpuct. 2001. N 5. C. 37.

JeiicTBUTENnbHO, B HACTOSIIEE BpeMsi Bce OoJblliee pacIpOCTpaHEHUE MOIy4YaeT yperyiupoBaHUE
CIIOPOB TIPH MOMOIIY MPUMHUpPUTENS (TOCPEIHUKA, MEAMaropa), Koraa "..TpeTbe OecHpUCTPacTHOE H
KOMIIETEHTHOE JIMIIO TBITACTCA 3a CYET OpraHu3aluu OOIICHHUS MEXAy CTOPOHAMHU IO3BOJIUTH HM
CPaBHHTPH WX B3aUMHBIC MTO3UIIUU ¥ HAUTHU C €T0 IMMOMOIIBIO TPUEMIIEMOE U ITPOYHOE PEIIeHUE KOH(IIUKTA,
KOTOpPBIN UX mpoTUBONOCTaBsgeT" <134>,

<134> Knep O. Horapuar u menuauus / Horapuar 3a pyOGe:xom: mo3uTHUBHBIA onbIT / LleHTp
HOTapUaNbHbIX HccheaoBanuii: Marepuansl u cratbu. Boim. 7. CI16.: U3x. ropun. ¢-ta CIIOIY, 2006. C.
179.

B cootBerctBuu ¢ 1. 3 ¢T. | TUnoBoro 3akoHa 0 MeXIyHapOJAHONH KOMMEPUYECKON COTJIaCUTEIbHOM
npouenype (nanee - Tunosoit 3akon FOHCUTPAJI) nox tepMuHoM "npuMuUpUTENh' MOHUMAETCS JIULO,
KOTOpOe He 00J1a/1aeT MOJHOMOUYHUSAMH BBIHOCUTH 00s13aTeNIbHOE ISl CTOPOH peteHue. [lpuyeM B cuity cT.
12 Tunooro 3akona FOHCUTPAJI, ecinu cTOpOHBI HE JOTOBOPUIUCH 00 MHOM, MPUMHPUTETH HE MOKET
BbICTYyNaTh "...B KauyecTBe apOUTpa IO CIOpY, KOTOPBbIM SBISUICSA WM SIBJISETCS IPEIMETOM
COIJIACUTENBHON MPOLEAYPHl, WM MO IPYrOMY CIOPY, BO3HUKILIEMY B CBA3H C TEM K€ JOTOBOPOM HIIU
IIPAaBOOTHOLIEHUEM WJIM B CBSI3M C JIIOOBIM MMEIOIIMM K HEMYy OTHOILIEHHE JOTOBOPOM HIIU
npaBooTHoweHueM". U 3nece HEOOXOAUMO OTMETHUTH, uTO M. 9 cT. 1 TunoBoro 3akona KOHCUTPAIJI
IIPSIMO 3aKpeIUIeT HEBO3MOYKHOCTh NIPUMEHEHMSI 3TOr0 THUIIOBOTO 3aKOHA K CIy4asiM, KOTJa CyIbsl WIH
apoutp (TpeTeiickuii Cynbs) B XOJA€ CyAeOHOrO WJIM TPETEUCKOTO pa30upaTeNbCTBA IBITACTCS

COJICHICTBOBATh YPETYJIMPOBAHUIO CIIOPA.

VYperynupoBaHue criopa moCpeICTBOM MPUMHPUTETBHBIX TTPOLIETYP MPEICTABIAECT CO00 €TUHCTBO
MpaB M B3aUMHBIX HMHTEPECOB CTOPOH, KOTOPOE JOCTUTaeTCs HAa OCHOBE COIJIAIICHHUS MEXIY HUMH.
BaxxHo oTMeTuTh, UYTO NI NPUMHUPHUTENBHON (OPMBI XapaKTepHBI, BO-TIEPBBIX, ONEPATUBHOCTH;
BO-BTOPBIX, MeEHbIIIas (hopManr30BaHHOCTH; B-TPETHUX, YOPOUIEHHOCTb; B-YETBEPTHIX,
KOH(PHUACHITMATHHOCTD MPOIIEAYP.
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Kak cnpaBennmuBo ormeuaet /[.D. CroyneroBa, B MEXIyHApPOIHON TOKTPUHE HET €AMHOOOPA3HOTO
OIlpe/ieNICHUs] IPUMUPHUTENBHOM, COIJIaCUTENbHOM IpoLenypel MU mocpeaHuudectsa <135>. Opnaxo
CYIIECTBYIOT Pa3WYHBIC TOYKH 3PCHHUS B BOINPOCE COOTHOIIECHUS AITHUX aJIbTEPHATHBHBIX CIOCOOOB
paspeuienusi crnopoB. C OJHOW CTOPOHBI, MOCPEAHUYECTBO PACCMATPUBACTCS KaK PasHOBUAHOCTD
MPUMHUPHUTEIBHON MPOLEAYPhl, C APYrod - CUMUTAETCS, YTO IOCPEIHMYECTBO M IPUMHUPEHHE - OTO
CUHOHHUMBI, C TPETHEH - YTO ITO a0COITIOTHO Pa3HbIC ATbTEPHATUBHBIE CIIOCOOBI YPETYIHPOBAHUS CIIOPOB.
CpaBHHBAs 3TH CIIOCOOBI, UCXOI M3 NMPU3HAKOB, MPUCYIIUX UMEHHO MTOCPEIHUYECTBY, MOKHO BBIJICTTUTH
CJIEIYIOIME CXOJHBIC MPU3HAKU: TPEThE JUIO UTPACT AKTUBHYIO POJIb B YPETYJIUPOBAHUU CIIOPA MEKIY
CTOpOHAMH; BBICIYIIMBACT MHEHHsSI BCEX YYAaCTHHKOB, CTapasCh WX TOHATh, IepelaTh TOHITOE
OCTAJIbHBIM, a TaKXe CJellaTb INEepelaHHOe MPEAMETOM MEepPeroBOpoB. TpeTbe JIMIO HE JOKHO
MIPUHUMATh PEIICHHE 332 CTOPOHBI, HO, TOJIB3YSICh MPABOM BHECEHUS MPEIOKEHUN 00 yperyIrupoOBaHUH
criopa Ha JI'000# cTaguu MPOIEAYPhl, MOKET MPEVIOKHUTh CTOPOHAM 3aKIIOYUTh MHPOBOE COTJIAIICHUE
1160 Oo(OpPMHUTH JOCTUTHYTHIE IOTOBOPEHHOCTH CTOPOH HMHBIM crocoOoM. JIOCTUTHYTOE€ B UTOre
COTJIAIICHUE JIOJDKHO MCXOAMUTH OT CaMUX CTOPOH. CXOXKHM TaKkKe OCHOBAHHUS MPEKpAICHUs MPOLEayp,
00s13aTeIBCTBA CTOPOH W TPETHETO JIMIA, MIPUHIUIIBI AEATEILHOCTH, HO OCHOBHBIM CXOJICTBOM BO BCEX
BBIIIICYKA3aHHBIX MPOIEAypax SBISETCA TO, YTO CIIOP MEXIY CTOPOHAMHU Pa3peliaeTcs MpHU MOMOIIU
HEUTPaJIHHOTO HE3aBUCHMOTO JIMIIA TUO0O0 HECKOJBKHUX JIHUII.

<135> CroneroBa JI.O. KoHGMIUKTEI B MEXIYyHAPOIHBIX KOMMEpPYECKHUX CHENKaX W
aIbTEpHATHBHBIE CyIeOHOMY CIOCOOBI MX pa3pemieHus: Aproped. Iuc. ... Kaua. opui. Hayk. M., 2007.
C. 24, 25.

Kak Ob1J10 OTMEUEHO BbIIIIE, albTEPHATUBHOE pa3pellieHrue U YPEeryJIUupOBaHUE CIIOPOB OOBEAUHSIOT
P TpOUEAYyp, KOTOpble HMMEIOT IEeNbl0 JIMKBUAUPOBATH CIOP WM HHYIO HEOMNPEIeICHHOCTD,
CYIIECTBYIOIIYIO MEXIY CTOpOHamu, 0e3 oOpamieHuss B rocydapcTBeHHbIM cyn. IlpuueM ceromus
3HAQYEHHE STUX TPOIEAYp B WHOCTPAHHBIX MPABOIMOPSIKAX MPU3HAETCA HACTOJIBKO BBICOKHM, UYTO OHHU
WHOI/Ia Ha3bIBAIOTCS HAJJISKAIIMMM, TOrJa Kak pa3pellieHHe CHopa TOCYyAapCTBEHHBIM CYJIOM -
ATbTEPHATUBHBIM.

Kakum xe 00pa3oM peryiupyroTcsi IpUMUPUTEIbHBIE TIPOIEAYPHI B 3apYOEKHBIX MPABOMOPSIKAX ?
Ka3zaxcran.

28 suBaps 2011 r. B Kazaxcrane npuHsAT u 5 aBrycra BBeJleH B AeiicTBue 3akoH "O Menuanuu'.
OdunmansHOMY MIPUHSITHIO 3aKOHA MpeauecTBoBaia OombIas MOJArOTOBUTEIbHAS,
Hay4yHO-HccienoBarenbekas padota. Eme 10 et Hazan, 20 centsiops 2002 r., IIpesunenrom Kazaxcrana
op1 uw3nan Ykaz3 "O Konmenmuu mpaBoBoit monutuku PecnyOnmuku  Kazaxcran". Otmeuas
HEOOXO/MMOCTh TyMaHU3allMM YTOJIOBHOM TOJMTHKH, YKa3 OIpeleNni, 4YTO B YrOJOBHOM
CYJIOTIPOM3BOJICTBE 3TO JOJDKHO OBITH OTpa)xkeHo uepe3 '"...0ojee MIMPOKOe BHEIPEHHE MHCTUTYTa
IIPUMHUPEHUST NYyTEM pPACIIUPEHHs IE€peUHs MPECTYIUIEHUM, MOANAJalolIMX M0 BO3MOXKHOCTb
OCBOOOKIEHHMSI OT YrOJIOBHOM OTBETCTBEHHOCTHM 4Yepe3 IMpoLeaypy MeIualud, BO3MEILEHUs
MIOTEpPIEBLIEMY UMYIIECTBA U MOPAJILHOTO BPEAA, a TAK)KE MPUYMHEHHOTO Bpeaa 340poBbro” <136>. Oto
NepBoe yIIOMUHAHUE O MEIMalliK B HOpMaTUBHO-TIpaBOBOM Te3aypyce Kazaxcrana.
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<136> Va3 Ilpesunenta Pecnyonuku Kazaxcran ot 20 centsiops 2002 r. N 949 "O Konnenimum
npaBoBoi nonutuku Pecyonuku Kazaxcran".

KazaxcTaHCKuM y4YeHBIM M 3aKOHOJIATENSIM MOHAI00MIICS He OJJUH T'0Jl, YTOOBI MPOAHAIN3UPOBATH U
0000UTh 3apyOekKHYI0 TMPABOBYIO MPAKTHKY, H3yYUTh BO3MOXKHOCTH IPUMEHEHHUS MeIualiu B
cnenn(UIeCKUX YCIOBUAX MHOTOHAIIMOHAJIBHOW CTPaHBI, MPOBO3IIIACHBILECH MOCTPOCHHE IMPABOBOTO
rocy/apcTBa C Pa3BUTHIM TPAXKIAHCKUM 001ecTBOM. OJIHOBPEMEHHO MPUILIO MOHMMAaHUE TOTO, YTO
MeIMaus MOXeT OBITh MCIIOJIb30BaHa HE TOJIKO B YTOJOBHOM CYAONPOHM3BOJCTBE M IPYTUX OOJIACTAX
IOPUCAMKIINH, HO U B IPAXKIAHCKOM CEKTOpe 00IIeCTBa.

B nacrosimiee Bpemsi, korna B Kazaxcrane 3akon "O meauanuu" yxke JIEUCTBYET, €ro MPUHITHE -
3HaKOBOE SBJICHUE JUIsl Bcell mpaBoBOil cucteMbl Kazaxcrana. OHOBPEMEHHO € 3TUM 3aKOHOM IPUHSTHI
U BCTYNWIN B JEHCTBUE U3MEHEHUS U IONOJHEHMS B I'pakJaHCKUM, YTONOBHBIN, A IMUHUCTPAaTUBHBIH, a
Takke B YTOJOBHO-TIpollecCyallbHbIl ¥ ['pakaaHckuil mpoieccyalbHbIl  KoJeKchl PecmyOnuku
Kazaxcrtan, B 3akoH "O MeCTHOM TOCyAapCTBEHHOM YIIpaBJICHUU M caMoOympaBieHun B PecmyOnuke
Kazaxcran" <137>.

<137> 3akon Pecnybnuku Kaszaxcran ot 28 suBaps 2011 r. N 402-VI "O BHeceHUM M3MEHEHUN U
JIOTIOJTHEHWH B HEKOTOPBIE 3aKOHOIaTeNIbHBIEe akThl PecyOnuku Kazaxcran mo Bompocam Meauanun'.

3 nronsa 2011 r. IlocranosnenueM IlpaButensctBa PecnyOnuku Kasaxcran yreepxnaensl IIpaBuna
IPOXOXKICHUsT O0OydeHUs IO HporpaMMe NOArOTOBKM MeauartopoB <138>. Takum oOpa3om,
copMHpOBaHa HOPMATUBHO-TIPABOBAsi OCHOBA JUUISl BHEPEHUS M Pa3BUTHI HHCTUTYTA METUAIIHN.

<138> IlocranoBnenue IIpaButenscrBa Pecnyonuku Kazaxcran ot 3 mrons 2011 r. N 770 "O06
yTBepxxaeHuu [1paBui mpoxoxieHust 00ydeHus 1o nporpaMmme rnojAroToBKM MeUaTopoB'.

Brnepseie 3a Bcro ucropuro KasaxcraHa B €ro nmpaBoBOM IPOCTPAaHCTBE BO3HUK HE HOBBIM BHJ
OTBETCTBEHHOCTH WJIM crnoco0 obecredeHusl 0053aTelbCcTBa, a HOBBIM YHUBEPCAJIBHBIM IPaBOBOU
MHCTPYMEHT, KOTOPBIIl HalpaBJIeH Ha MOBBILICHNE YBAaXXEHUS K IMpaBaM, cB00OIaM U CaMOMYy YeJIOBEKY,
Ha (opMHpOBaHME IUBUIM3OBAHHBIX TPAXJAHCKUX W MEXKIMYHOCTHBIX OTHOILIEHUH, YKpeIIeHHe
OOIIIECTBEHHOTO COIJIaCHsi, Ha pa3pelleHUe COLUAIbHBIX, HHBIX MPOTUBOPEYUH, KOH(QIUKTOB U CIIOPOB
IIyTEM KOHCTPYKTUBHOI'O JUAJIOra.

Pecny6nnka Kazaxcran akTHBHO CTUMYJIHPYET CTOPOHBI MO TPaXJaHCKUM JieJlaM Ha IPUMHUPEHUE B
CyJlax UMEHHO B INOPSAKE MEAMAIMHU, YCTAHOBUB B ATOM CJIydae BO3BPAT YIUIAYEHHOM IrOCYIapCTBEHHOU
NOLIIMHBL. B TO ke BpeMsi BO3BpaT MNOLLIMHBI HE NPELYCMOTPEH B JPYrHMX Cllydasx NPUMHUPEHUS C
HEMOCPEJICTBEHHBIM YYacTHEM CyJia, TAKUX KaK MUPOBOE COTJIallleHne, TpeTeiickoe pa3oupaTeabCTBoO.

[Tocne mpunsatus 3akoHa "O meauanuu" B CTPYKTYpE HENPAaBUTEIBCTBEHHOW OpraHU3aluu -
oOnacTHOro obmecTBeHHOro oobeauHenus "Cuneprus" Obu1 copmupoBan LleHTp Meauanuu U mpasa
"Iloctacy", (B mepeBojie ¢ kazaxckoro sizbika - "IIpumupenue"). Llentp umeer nsa oduca - B ropoaax
Kaparanne m Temwupray, 00OpYIOBAaHHBIX I MPOBEACHHUS MPOIEAYPhl MEIUAIMH, a TaKXKe st
MOJITOTOBKU MPO(ECCHOHATBHBIX MEUATOPOB.

www.consultant.ru Crpanuna 63 u3 185
HaJeKHasl MPpaBoBas NMOAAECPIKKA


http://www.consultant.ru/
http://www.consultant.ru/

"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

KampoByio ocHoBy LleHTpa coOCTaBisitOT A€BSITh CEpTU(ULIMPOBAHHBIX MEIUATOPOB M JIBa
TpeHepa-MenuaTopa, mpoieamme odydeHne Ha 0aze oOmecTBeHHOro oObenuHeHws! "EXMHBIN HEHTp
MeIualul U MHpOTBopuecTBa "Meauarusa" (r. AnmaTel). 3a HECKOJIBKO MecsieB meauatopsl Llentpa
"Ilocracy" cymenu cpaenaTh MHOroe, 4TtoObl MH(pOpMamus O HOBOM 3aKOHE CTalla MaKCHUMAalIbHO
JIOCTYITHOM CaMOMW IIUPOKOW ayJIUTOPHUH.

Baxxno ormeruts, uto PecmyOmmka Kaszaxcran siBiseTcsi equHCTBEHHON cTpaHoi B CoapyKecTBe
HezaBucumbix T'ocymapcers (CHIY), koTopas BKIOUMIA MpPONEAYPY MEIUAIMA B  YTOJOBHOE
CYJOIIPOU3BOACTBO IO JI€JIaM, CBSI3aHHBIM C IIPECTYIUICHUSMU HEOOJIBIIONW M CpenHeil Tsxkectu. A 5
aprycta 2011 r. - B neHb BBeAeHus 3akoHa "O memumauuun" B neiictBue - uMmeHHo Llentp "[ocrtacy"
npoBel nepByto B Kazaxcrane meananuio B paMKax MpeBapuTEIbLHOTO pacciaeOBaHus O YTOJIOBHOMY
Jey O JOPOKHO-TPAHCHOPTHOM IPOMCIIECTBUM CO CMEPTEIbHBIM HCXO010M. Meauanus 3aBepliniach
YCIEUIHO, MPUBEJIa K MPUMUPEHUIO MOTEPIEBIIYI0 U MOCTPAJAABIIYI0 CTOPOHBI M, B KOHEUHOM CYETE, K
MIPEKPALIECHUIO YTOJIOBHOIO JIeNa.

HecmoTtps Ha aeiicTBytomuii 3aKOH 0 MEIMAIIMH, OH TAK)Ke HE SIBJISICTCS UIcaIbHBIM. B CBs3HM ¢ uem
yuensiMu Pecniy6uinku Kazaxcran pa3paboTaHbl peIoKeHUs 10 BHECEHHUIO JONOJHEHUH U U3MEHEHUI
B 3akoH "O Menuanuu', MHBIE 3aKOHOJATEJIbHBIE AKThI, a TAKXKE MPEJIOKEHUS MO IPOABUKEHHUIO
menuanuu B Pecniy6nuke Kazaxcran.

Cpenu 3Tux NnpeioKeHu, B YaCTHOCTH, CJICIYIOIIHUE:

MOBBICUTh BO3PACTHON KpUTEpHUH 11 MeauaTopa (ceiiyac oH cocrapisieT 25 met) go 30 - 35 iner,
HE3aBUCUMO OT TOTO, 3aHUMAETCs JIMIO MeAWanuell Ha npodecCHOHATBHOW WM Ha
Henpo(hecCHOHANFHOM OCHOBE, YUWTHIBAs, YTO YCIEX MEIWATUBHON MPOUEAYyphl, IOMUMO HAIWYHS Yy
MeJraTopa BHICIIEro MPO(EeCCHOHATLHOTO 00pa30BaHUs, BO MHOTOM ONPEICISICTCS €r0 JINIYHOCTHBIMH
KauecTBaMH, JKUTEHCKUM OIBITOM U 3PENIOCThIO CYXKIACHUM;

OTIpEeAENUTh YIOJTHOMOYEHHBIN TOCYJapCTBEHHbIN OpraH no (OpMHpPOBAHHUIO U BEJEHUIO €UHOTO
00I11€Ka3aXCTaHCKOT0 peecTpa NpodecCHOHATIBHBIX MEIUATOPOB;

JIOTIOTHUTH 3aKOH HOPMOW 00 y4acTuu B MEJHAIMHM B paMKaX YrOJOBHOI'O CYZIOIIPOU3BOJICTBA, I/€
MOTEPNEBUIMM WM TOJ03PEBAEMbI HE NOCTUr 18 JjieT, HE TOJBKO Menarora WM IICHUXOJIOra, HO H
3aKOHHBIX IIPEICTABUTENIEN HECOBEPIIEHHOJIETHETO; PETIAMEHTUPOBATh UX y4aCTHE B MEIHALINY;

YCTaHOBUTH B 3aKOHE, YTO MpOoLEAypa MEeIUAIlUN HEe TPUMEHSETCS K OTPAaHUYEHHO JeeCIOCOOHBIM
nuiaM (B HACTOSIIIEE BPEMS - TOJIBKO B OTHOIIIEHUH HEJIEeCTTOCOOHBIX );

YCTAaHOBUTH B 3aKOHE MCUEPHBIBAIOLIUIN MEpEeYeHb OCHOBAHUI MPEKpPALICHUS U MPHUOCTAHOBIEHUS
NEeSATETLHOCTH MEINATOPa;

pa3paboTaTh M yTBEPAUTH €AMHYIO MPOrpamMMmy IMOJTOTOBKH HENPO(ECCHOHANBHBIX MEIHAaTOpPOB
00 PEeuTh BOIPoc 00 NCKITIOYEHUH U3 3aKoHa MOHATHUS "HenpodeccnoHanbHbIN MeauaTop";

IPEIyCMOTPETh OTBETCTBEHHOCTh 332 BMEIIATENILCTBO B MPOIENypy MeAHanuu (10 aHAJIOTHUHU C
aJIMMHHUCTPATUBHON OTBETCTBEHHOCTHIO 32 HapyIlIeHNWE MPUHLUIIA KOHPUASHINATBLHOCTH);

BKJIIOUUTh B 3aKOH HOPMYy O TOM, 4YTO OCYIIECTBIATh MpOLENypy MEAualuu I0 CIHopYy,
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HaxXoJsALIeMyCsl Ha PACCMOTPEHUHU CyJa, MOTYT TOJBKO NPO(ECcCHOHANbHbIE MEAUATOPH! (B POCCHICKOM
3aKOHOJATEILCTBE JIaHHAs HOpMa yXke JeHcTByeT <139>);

<139> Cratps 16 ®enepanbuoro 3akona ot 27 urong 2010 r. N 193-@3 "OO6 anbTepHaTUBHOM
IpoLEAype YPEryJIMpOBaHuUs CIIOPOB C yUYaCTHEM MOCPEAHNKA (IIPOLeaype Meararim)".

paclIMpUTh IPABOBbIE OCHOBAHUS IPUMEHEHUS MEIUAllMd B YIOJIOBHOM CYAOIPOM3BOJICTBE,
pacnpoCTpaHUB €€ Ha HEKOTOPBIE BUJIbI TSYKKUX IPECTYIIICHUM;

pacmupuTh chepy NpUMEHEHHsI MeTUaIuK B chepe aIMUHUCTPATUBHOIO CYIONPOU3BOICTBA;

YCTaHOBHUTH TPOLECCYAIbHYI0 OOS3aHHOCTh IPOKYpOpa MPH YTBEPKICHUU ITOCTAHOBICHHS O
HalpaBJICHUU YTOJIOBHOTO Jeja B Cyl B CBSI3M C 3aBEpUICHHEM JO3HAHUS WIM IPeIBapUTEIbHOIO
pacciieZloBaHusl, UCIOIb30BaTh BO3MOXKHOCTh pa3pellieHus] IPUMHUPEHUSI CTOPOH, B TOM YHUCIIE B MOPSJIKE
Menuaiuu. B 3ToM ciydae ucuMcieHHEe NpOLEeCCyalbHBIX CPOKOB JOJIKHO IPUOCTAHABIMBATHCS Ha
NepHUOJ] MEIUALUN;

4eTKO C(OPMYJIMPOBATH HOPMBI IpaBa, ONPEACISIONIME IIOJIOKEHUE MEIuaropa B CHCTEME
HAJIOTO00JIOKEHUS.

[IpoBenennsie B PecrnybOnmke KazaxcTaH Meauaiue MO KATETOPUSAM BBIMISAIST  CIIEIYHOIHIM
obpa3zom:

IPUMHPEHHE CTOPOH M0 BO30YKIACHHBIM YTrOJ0BHBIM fenaMm - 2 (3,6%);

CeEMEIHEbIE KOH(i)J'II/IKTBI, B TOM YMCJIC pa3acil UMYHIECTBA U OIMMPCACIICHUE MECTA KUTCIIbCTBA )IGTGI\/JI -
14 (21,8%):

norpebuTensckue cropsi - 18 (32,7%);
KPEAUTHBIC OTHOLICHHS (CIOPBI KIIMEHTOB ¢ OaHKaMH 0 BO3BpaTy Kpeautos) - 4 (7,2%);

KOMMEpPUYECKHE CIIOPbI, B TOM YUCIIE C YYaCTHEM HECKOJBKHX ropuanueckux il - 8 (14,4%), oTkas
OT Meauanuu - 1;

CIIOPBI C MOCTABIIMKAMUA KOMMYHAIBHBIX yCIyT - 4 (7,2%);

MEKJIMYHOCTHBIC KOH(DJIMKTBI, B TOM YHCIC MO BO30YXICHHBIM aJIMHHUCTPATHBHBIM JeIaM
(MpUYMHEHHE JIETKOTO Bpe/ia 370POBbI0, KiieBeTa, ockopoaeuue) - 4 (7,2%);

CIIOPBI CO cpesicTBaMK MaccoBoi nupopmarmu - 3 (5,5%);
CIIOPBI MEX Ty (PU3HUECKUMH JIMIIAMA O B3bICKAHUH CYMMBI - 8.

[To MHEHHIO TIPOQEecCHOHATBHBIX MEIUATOPOB, aKTyalbHON MpOoOJIeMON B pa3BUTHH MEAUAIMH B
PecniyOnuke Kazaxcran sBnsgercs ¢GopMUpOBaHHME KoOpIyca NpPOPEcCCHOHANIbHBIX MEIUaTopoB, HX
KauecTBEHHOE 00y4eHue.
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Ecnmu B Poccuiickoit deaepannn 00ydyeHHEe MEIHMATOPOB MOXKET OCYIICCTBIATHCSA KaK B y4EOHBIX
3aBEACHUSX, TAK U B CAMOPETYJIMPYEMbIX OpraHU3alUsIX MEIUaTopoB, TO B Kazaxcrane, B COOTBETCTBUH C
[TocranoBnenuem IlpaButenbctBa <140>, NOATOTOBKA MEIUATOPOB SBJISIETCA HCKIIOUYUTEIHLHON
KOMITETEHIIMEH opraHu3anuii meauaTopos. s momydeHus mpaBa o0ydars MEIHAUA MEIUATOp 00s3aH
MIPEIBAPUTENIHO TOCIIEIOBATEILHO OCBOUTH TPU Y4eOHBbIE MPOrPaMMBbI, MO KaXKIOW MPONTH HUTOTOBYIO
aTTECTaIMIO U TIOJYYUTh COOTBETCTBYIONIUI CepTU(DUKAT.

<140> Cwm.: ITocranoBnenue [IpaBurenscrBa Pecniy6onmku Kazaxcran ot 3 urons 2011 r. N 770 "O6
yTBepkaeHnH [IpaBuit nmpoxoxxaeHus: 00y4eHHs 10 porpaMMe IMOoAroTOBKY MEIHaTOPOB".

OpnHako Ha NpPaKTHUKE CKJIAIbIBAETCS MHAas CUTyalMs. Bokpyr Meauanuu BO3HUK KpYr JIFOJEH,
0€33aCTeHYHMBO U arpecCUBHO IMPEUIAraroIinuX YCIyTH M0 00y4YeHUI0 Meualy. bolbIMHCTBO U3 HUX HE
SBJISIIOTCSL MEJIUaTOpaMu, HE HMMEIOT IMOJArOTOBKH, COOTBETCTBYIOIIEH ycTaHOBIEeHHbIM IlpaBunam, u
HUKOMY HEHW3BECTHBI B  cooOmiectBe  mpodeccHOHaNbHBIX — MemuaropoB  Kaszaxcrama. U3
pacripocTpaHsieMblx B MHTepHeTe OOBSBIEHUH M JPYrux JOCTYHHBIX MCTOYHHKOB CJIEAYEeT, YTO OHHU
BCAYT WJIM OPraHU3yIOT MPCIOAABAHUC B IOCYAAPCTBCHHBLIX M YACTHBIX BY3aX TAaKUX AHUCHUILINH, KakK
IICUXOJIOTUS, KOH(IMKTOJIOTUS, OJHAKO K COOCTBEHHO MEAMallMUd HE MMEIOT HUKAKOTO OTHOIICHHS.
Korz[a, i€ U KEM OHH O6y‘IGHI)I Mcauanvu, HIpu 3TOM HACTOJIBKO, YTO YK€ HMMCIOT IIpaBO CaMMU
IIPOBOJIUTH OOyueHHe, - Heu3BecTHO. [losgBuich CyObeKThI, peiararoiie o0yuyeHue MeIualy 4epes
WHTepHeT, XOTs B COOTBETCTBMH C 3aKOHOAATeNbCTBOM Kazaxcrana oOyuyenue mpodeccHoHaIbHBIX
ME/IMaTOPOB OCYLIECTBIsAETCA 110 0O4HOM (hopMme. OueBUAHO, UTO KOMMEpUECKast JINXOPaKa, OXBAaTUBILAS
opranusanuu oopa3oBaHus, IPOHUKIIA U B cepy oOyueHus: MeauaropoB. K coxaneHnunto, OTBETCTBEHHbIE
rOCyJJapCTBEHHbIE OPTaHbl HE JAI0T CIIOKUBLICHCS CUTyalluy HaJyulexalei oneHku <141>.

<141> AxwmeroBa E.B., bnamenko M.II., Kapmam B.Il. Meaunanus B Kazaxcrane: mepBblil ONbIT
BHenpeHus u npumenenus // http://karsmes.kz/?page 1d=501&lang=ru.

Beaapyce.

Pa3zButue npumupHTenbHBIX npouenyp B bemapycu Havanock B 2008 r. ¢ mpuMeHeHHs CyJeOHOTo
MOCPETHUYECTBA.

Tak, ¢ aBrycra 2008 r. yepe3 mpouenypy HOCPEAHMYECTBA MPOLLIO CBBILE 26 ThIC. e, B 85%
CJIy4aeB CTOPOHBI YPETYJIUPOBAIU CIIOPHBIC MTPABOOTHOIIEHUS <142>,

<142> TlocpeanudecTtBO (MeauaIvs) B XO3IMCTBEHHBIX cynax PecmyOnuku benmapycs / Ilox pen.
B.C. KamenkogBa. 2-¢ u3a. Munck: Qukra, 2012. C. 8.

[TpakTuka yperyJupoBaHHs CIIOPOB B MOPSAIKE MOCPEIHUYECTBA C YYaCTHUEM JIOJDKHOCTHBIX JIMIL
XO3S5IIICTBEHHBIX CYI0B CIIOCOOCTBOBAIa OPMHUPOBAHUIO Y CYOBEKTOB XO35HCTBOBAHMS BBICOKOM CTENEHU
JI0BEpUs K MPOLEAYype U 3aI0KKIa BO3MOXKHOCTH Tlepexoia K BHecyieOHoi Menuanuu. [loareepxkaenue
TOMY - HecKoibKo mudp: ecau 3a 5 mecsaue 2008 r. (aBrycT - aexalOph) mporeaypa MmocpeaHuIecTBa
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Obl1a oTKpbITa Mo 460 nmenmam, To 3a HenosHbIe 4 Mecsmna 2010 r. yepe3 maHHYIO MPOILEAYPY IPOILIO
cBbIiIe 9 Thic. gen <143>.

<143> Tam xe.

VYcnex craHOBIEHHS IPUMUPHUTENBHBIX Tponeayp B PecnyOrke mpeaonpenesni BEICOKYIO CTENEHb
LIUTUPOBaHUS OEIOPYCCKON MOJENU B X0Je 00CYK/IEHUSI U TIOJITOTOBKM HOPMOTBOPUYECKUX WHUIIMATHB B
Poccuiickoit ®enepanuu.

B nacrosimee Bpemst B Pecniyonuke Benapych co3nmana 3akoHonmarenbHas 6as3a Uil HCIOIb30BAHUS
npuMupHuTeNIbHONU Tipouenypsl (10 2011 1. - cyneOHOE MOCPEAHUYECTBO) B MPOLIECCE YPETyJIUPOBAHUS
XO3SHCTBEHHBIX CIIOPOB B CHCTEME XO3SIMCTBEHHBIX CYIOB (QHAJOTMYHBIX POCCHUIICKMM apOHMTPa)KHBIM),
neiictByromas ¢ 2008 r. [IpumupurensHas npomeaypa sBiseTcss CBOeoOpa3Hoit popMoil yperympoBaHus
XO035HCTBEHHBIX CIIOPOB 0€3 MPOBECHNUS Cy1eOHOr0 pa30HpaTeIbCTBa.

Ha 3akoHOonaTenbHOM YpOBHE TMPABOBBIE HOPMBI, PETYJIHUPYIOUIUE MPOBEACHUE MPOILEAYPHI
MOCPEIHNYECTBA, 3aKPEIJICHBI TOJIBKO B M. 17 X0341CTBEHHOTO MpOIecCyaIbHOro Kojaekca PecyOnuku
benapycs.

Kak ormeuaer M.b. Jlenemko, OCHOBHBIM CTUMYJIOM YpEryJupoBaHHs KOH(DIMKTa B MOpSJIKE
[IOCPEIHUYECTBA SIBIISIETCS SKOHOMMUSI CPEJICTB, CBSA3AHHBIX C BO3BPATOM rOCHOUUIMHBI <144>. B pamkax
"KJ1TacCHYeCKOro" MUpPOBOTO COIJIAIIEHUS B COOTBETCTBUU € II. 3 cT. 12 3akoHa Pecnybnuku benapycs ot
10 sHBaps 1992 r. N 1394XII "O rocynapcTBeHHOH monuiMHe" IIaTEIbIIUKY IMPOU3BOJUTCS BO3BpAT
25% ynnayeHHON rocylapcTBEHHOW MHOUUIMHBI B Cy4yae, €ClIM IpPU PacCMOTPEHHM XO3SHCTBEHHOI'O
CIiopa CTOPOHaMHU 3aKJIIOYEHO MHUPOBOE COIVIAIIEHUE II0 BCEM 3asBICHHBIM TPEOOBAaHUSM B LIEJIOM.
Cornacno noamn. 2.1.4 n. 2 cr. 12 ykazaHHOro 3akoHa IIpU YPETyJIMPOBAaHUM CTOPOHAMU XO35IIICTBEHHOIO
cropa B TIOpSJIKE TIOCpeIHUYecTBa 0e3 CcyaeOHOro pasOuparenbCcTBa B IIEJIOM  IUIATEIBITUKY
npousBoguTcss Bo3BpaT 50% yIutaueHHOW rocyJapcTBeHHOM mnouuivHsl. Ilpu  yperynupoBanuu
XO3SIIICTBEHHOI'O CHOpa B MOPSAKE MOCPEIHUYECTBA YACTUYHO IJaTenbuuKy oT 50% ynimaueHHOU
rOoCy/lapCTBEHHON IOIUIMHBI I[POU3BOJUTCS BO3BpaT TOCYJAapCTBEHHOM TIOLUIMHBI B  CyMME,
IIPOIOPLIMOHANIHOM pa3Mepy TpeOoBaHM, 10 KOTOPHIM IOCTUTHYTO COTJIALIIEHHE.

<144> Tam xe.

Crarps 153 XIIK nmaetr moHMMaHue TOTO, YTO TaKO€ MOCPEIHUYECTBO, 3a4e€M OHO HYXKHO M UYTO
HeoOXOaUMO clelaTh CTOPOHaM, YTOOBI MOCPETHUK MPUCTYNMUI K BBINOJHEHUIO cBoux (yHKuui: "B
LEJISX OKa3aHWs TIOMOIIY CTOPOHAM B YCTAHOBJICHUHU (DAaKTHUYECKUX OOCTOSITEIILCTB BO3HUKIIIETO MEXKTY
HUMU KOH(QUIMKTA; JOCTIIKEHUS TIOHUMaHUS CTOPOHAMHU PEATHCTUYHOCTH U OPUIHYECKOU
000CHOBAaHHOCTH WX TO3UIIUN B KOH(PIIUKTE, TPEIBABISIEMBIX TPEOOBAHMI U BBIIBUTAEMBIX BO3PAKCHUI;
BBISICHEHHSI, COTOCTABJICHUS U CONIDKEHUS UX TOUEK 3PEHUS O MyTSIX pa3pelieHHs Cropa; MOUCKa U
PEKOMEHIAIUN TTOPSAKA Pa3pelIeHus] KOH(MIUKTA, yCTPauBaIOIEro 00€ CTOPOHBI, XO35HCTBEHHBIN CY/I TTO
X0JIaTaliCTBY CTOPOH JHOO 1O CBOEH WHUITMATHBE C UX COTJIACHUS Ha3HAYaeT MOCpEeTHHKA" .

Crnemyer OTMETHTH, YTO Tpoleaypa MocpenHuuecTBa B bemapycm mnpuMmeHMMa HE KO BCEM
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KateropusiMm crnopoB. B coorBerctBuM ¢ 4. 2 cT. 156 XIIK yperynupoBanue crnopa B MOpsAJIKE
MOCPEHUYECTBA MOXKET OBITh TPOBEACHO IO JIOOOMY CIOPY, BO3HHKIIEMY W3 TPaKIAHCKUX
MPaBOOTHOIIEHUH, YTO MOApa3yMeBaeT cobmoaenne tpedoBanuii cT. 39 XIIK o moaBemoMcTBEeHHOCTH
cnopa. B craresax 41 - 47 XIIK nepeuncineHsl IpakTUUYECKH BCE KATErOPUU JI€J, MOABEIOMCTBEHHBIE
X03s5IiiCTBEHHOMY cyay. B wacTHOCTH, mpoueaypa MOCpeJHHUYECTBa MOXKET MPUMEHSTHCS IO CIIOpaM,
CBSI3aHHBIM C pA3HOTJIACHSIMU TIO JIOTOBOPY, MpPH HEHAJJICKAIIEM HWCIOIHEHUU O0sA3aTeIbCTB TI0
JIOTOBOpaM U T.J.

[TocpeqHIMYECTBO HEBO3MOXHO B JielaX, BOHUKAIOMINX U3 aJIMUHUCTPATUBHBIX M UHBIX ITyOJIUYHBIX
MPaBOOTHOIIEHUH, KpoMe nepeuncieHHbIX B cT. 42 XIIK. He mMoryT ObITh yperynupoBaHbBI B MOPSAKE
MOCPETHUYECTBA JIeNIa, TJIe CIOp O IMpaBe OTCYTCTBYET. 371€Ch peub WJET, HalmpuMmep, 00 yCTaHOBICHUU
(hakToOB, UMEIOLIUX IOPUINYECKOE 3HAYCHHE, 00 YKOHOMUYECKO HECOCTOSTEIbHOCTH U 0 OAHKPOTCTBE U
T.J.

Pe3toMupyst  BBIIICU3IIOKEHHOE, MOXXHO 3aKIIIOYHTh, YTO HCIOJIb30BAHUE MPUMHUPHTEIBHBIX
HpPOLIEAYD - ITO:

1. Dd¢dexTUBHO: [TOTOBOPEHHOCTH, [OCTUTHYThIE CTOPOHAMHU B TMpoliecce MPOBEICHUs
IPUMHPUTENBHBIX IPOLEAYP, UCIIOJIHAIOTCS ropa3/o Yallle, 4YeM Cy1eOHbIE PELICHHUS.

2. Henoporo: ucnoiip30BaHuEe MPUMHUPUTENBHBIX MPOLEAYp HE BIeUeT HEOOXOIMMOCTh HECEHUSs
CyIeOHBIX pacxoJ0B; B CiIydae 3aKIIOUEHHs CTOPOHAMH MHPOBOTO corjiamieHus Bo3Bpamaercs 50%
TOCIOILITUHBI.

3. BBICTPO: TIpH JKEIaHUU MOKHO YPETYJIHPOBATH CIIOp OYKBaJIBHO 32 HECKOJIBKO YaCOB.

4, CoxpaHeHne J€J0BbIX cBsI3eii: B CJIydac IMpuMHUPCHUA ACJIOBBIC OTHOLICHHUA CTOPOH HE TOJIBKO
COXPAHAIOTCS, HO U CTAHYT CUIC KPCITUcC.

5. 3amura "caa6oii cTopoHbI', KOTOpas HE BCETJa UMEET BO3MOXKHOCTh MPHUBIEYD AJIS 3alUTHI
CBOUX MHTEPECOB BHICOKOKBATU(PUITUPOBAHHBIX IOPUCTOB.

6. Bce B paMkax CTOPOH: HCIOJIb3Ysl NMPUMHUPHUTEIbHBIE MPOLEAYPhI, CTOPOHBI CAMOCTOSITEIbHO
MPUXOASIT K yCTpauBalOLIEMy UX pe3yJbTaTy MPUMHMPEHUs, B OTJIMYHE OT CyIeOHOro pa3OupaTenbCTBa,
IZI€ PELIEHUE IPUHUMAETCS CYAOM.

7. KonduaeHnmanabHo: NpPUMHPUTENbHBIE TMPOLEAYPHl  XapaKTEpPU3YIOTCS  OTCYTCTBUEM
yOIMYHOCTH, YTO MO3BOJISIET N30€XKaTh pasrilalleHns KOHPpUISHINATbHON HH(OpMAIIHH.

8. OpI/IeHTaHHﬂ Ha UHTEPECHI CTOPOH: HCIIOJB30BAHHUEC MPUMHUPHUTCIBHBIX IMPOLCAYP ITO3BOJIACT
YAOBJICTBOPUTH HeﬁCTBHTCHBHLIe HUHTEPECChI CTOPOH.

9. BpiOOp mnocpenHuka (MeIMaTOpa): TPH HWCIOJIH30BAHUM HEKOTOPBIX IMPHUMHPHUTEIHHBIX
IpoIelyp CTOPOHBI BIIPaBe CaAMOCTOSITEILHO BHIOpATh JIUIIO, COJCHCTBYIONIEE YPETyIUPOBAHHIO CIIOPa,
YTO BBI3BIBAET JJOBEPUE CTOPOH K TAKOMY JIMILY U YKPEIUISIET ABTOPUTET PE3yJIbTaTa IPUMHUPEHUS.

10. KomdopTt, naoBepre H COTPYAHHYECTBO: OTCYTCTBHE HEOOXOAMMBIX DJIEMEHTOB
nporeccyaabHON POpMBI U CyZeOHON aTpUOYTHKU CO3AAaeT TICUXOIOTUUECKH KOM(OPT ISl YIaCTHHUKOB
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cropa, atMmocdepy T0BepHs U COTpyaHHYecTBa <145>,

<145> http://www.arbitr.ru

§ 4. IlonsaTre u 0COOCHHOCTH MEIUALIHH

Kak cnpasemmBo ormedaer [[.A. amnmkamBuinum <146>, "..pa3putue Menuanuu B Poccun
HAayaJlocb ~ C  OTHOCUTEIBHBIM  3ama3fblBaHUEM, JaXe 10  CPaBHEHUIO C  COCEIHUMH
BOCTOYHO-EBPOIIEHCKUMU CTPaHAMU, XOTS MepBble MOMBITKA MO3HAKOMUTH HAC C MEAHAlMel JeNaluch
elie Ha 3ape IMEepecTPOMKH, KOrja HAeU MeAualMd Hadald MpPOHUKATh K HaM BMeECTE€ C
MHOT'OYHCJICHHBIMM TYMaHUTapHBIMH NporpaMMmamu ¢ 3amnazga (Oosbirei yacteio u3 CIIA). TTombiTkn
9TU OBUIM CIOPaJMYECKUMHU M HEIOCJIEeI0BAaTEeIbHBIMU, BEAb B T€ BpEMEHAa K HaM XJIBIHYJIU MHOTHE
"COBETUMKH" M3 CTpaH 3aMagHbIX IEMOKPATUiA, MBITAsICh IOMOYb, HAYYUTh, KAaK )KUTb, HICKPEHHE CUUTA,
YTO OHU 3HAIOT, YTO HAM HYXHO. TeMm Oojiee 4TO Ha 3TO BBIACISJIMCH HEMAaJIbIEe CPEJCTBA U KaXKIbIi,
CTpeMsCh MOKa3aTh ce0s TyMaHHCTOM, (UIAHTPONOM, Ja elle W 3apaboTarh, "CTpaHy HEOOBIYHYIO
MOCMOTPETH'", TIPUBO3MII BCSIKOTO POJIa TEXHOJIOTHH, B OJHOYACKE yupexaan (OHIsl U MHCTUTYTHL. He
MUHOBaJIa B T€ rojabl NoaoOHas ydvacTb M Meauanuu. To, 4To MOJOOHBIE HAEU HE MepelaloTcs
"HacKOKOM", HE pacIpOCTPAHSIOTCS, KaK BUPYC, TOT /1A, KAXKETCSA, HUKTO HE OHUMal <147>.

<146> IIpe3unent HannonanpHOM OpraHU3alid MEeIUaTOPOB, CO3/1aTeIb U HAYUYHbBIH PYKOBOIUTEh
entpa Mmeauanuu u npasa.

<147> http://blog.pravo.ru/blog/mediacia/5910.html

WHCTUTYT Meauauuu npeacTaBisieT co0ol HOBBIM ans  coBpeMeHHoM Poccum mexaHusm
BHECYZIeOHOTO yperyJMpoBaHUsl pa3HOINIAacUil, KOHQJIMKTOB M CIOpPOB, BO3HHUKIIUX B cdepe
KOMMEpPUYECKUX OTHOIICHWH, HAIPaBJIEHHBIH Ha BbIPAaOOTKY B3aMMOBBITOJIHBIX MJIM B3aUMONPUEMIIEMbIX
YCIOBUH WX pa3pelieHuss U JOOpOBOJIbHOE 3aKIIOUYEHHE CTOPOHAMHU COIJIAIIEHUS] B COOTBETCTBUU C
BbIPa0OTaHHBIMH YCIIOBUSIMHU.

I[aHHBIfI MCXAaHU3M IMO3BOJCT IMPECATTPUHUMATEIIAM 6BICTpO COPUCHTUPOBATHCA B BO3MOKHOCTHU U
Pa3YMHOCTH JOCTHUKCHHA COTJIAICHUA, BI)I6paTI> B Ka4€CTBEC HefITpaJII)HOFO JHMna KBaJ'II/I(l)I/IIII/II)OBaHHOFO
CIICLIMAJINCTa B TOM WM HWHOM C(I)epe HpaBOBOI\/’I HNJIn HpCHHpHHHMaTeHLCKOﬁ ACATCIIBHOCTH, CBO60,[[HO
O6CY)KI[aTI> B X0A€ MOCPEAHUYICCTBA BCE BOIIPOCHI, OTHOCAIINECA K CIIOPY, HC 00s1Ch UX pasrialliCHus Uin
OTKJIOHCHMUA.

B. SkoBnes, coBetnuk IIpesunenta PD, otMeuaer, 4To Menuanus HE UIET TaK, KaK JTOJHKHA UATH,
MOTOMY YTO TIyOMHHBIE MAacchl HE MOHMMAIOT, YTO ATO Takoe. [lyTaloT WM BOCHPHUHUMAIOT 3TO Kak
MoCpeTHUYeCKy0 mporeaypy. "llocpeaHuk mist HUX - 3TO cOOp naeHer, - 3ametun B. SlkoBnes. -
Meauanus - 5T0 TEPeroBOpsl U MPUMHUPUTENbHAS Mporenypa. KoHeuHO, MOKHO OOpaTUThCs B CyI, HO
CyIbl - 9TO TsDKENash apTUJUIEpUs, BCE PABHO UYTO CTPENSITH MO BOpoObsiM. W Ccynwl ceiiyac cTpamrHo
MeperpyKeHbl, HaXOoAATCs Ha TpaHu oOBana". B kadectBe mpumepa B. SIkoBieB mpuBen mudpsl: 3a Tof
poccuiickas cyneOHas cHCTeMa pacCMaTpUBaeT MOpsAKa 25 MIIH. Jell, U3 HUX NpuMepHO | MITH.
YTOJOBHBIX, 14 MH. rpaxkaaHckux W 10 MIJIH. aAMUHUCTPATUBHBIX. VIMEHHO MNO3TOMYy BBEIEHUE
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IMIPUMUPHUTEIIBHBIX IIPOLUEAYP, OTMCTUI SKCIIEPT, KOJOCCAJIbHO BaXKHOC MCPOIIPUATHC.

Cosernuk Ilpesunenra, OpBmid IIpencenarens Bricmero Apoutpaxsnoro Cyzaa, MpemjioXuil B
KayecTBe NPUMMPHUTENICH NpuBJIeKaTh Cyled B OTCTAaBKE, KOTOpbIE CErofHs HE MOTYT MMHU OBITh IO
3aKOHy. B kadyecTBe MMITysbca - PACCMOTPETh BO3MOXKHOCTh BBEICHMS 00513aTEIbHON NPUMHUPUTEIIBHON
IPOLEeyphl IO HEKOTOPHIM KaTEropusM Jiell, HallpuMep 10 aJIMUHUCTPATUBHBIM AenaM <148>.

<148> Undopmarus ¢ caiita Poccuiickoii razers: http://www.rg.ru/2012/04/23/mediacia-site.html.

Mexay TeM Menuamus SBISETCS OYEHb CTApbIM, apXauyHbIM HMHCTPYMEHTOM MEXIYHApOIHOIO
MpaBa, U3HAYaIbHO W3BECTHHIM T0]] Ha3BaHUEM "TIpe/iiokeHre JoOpbIx yeruyr'". Mcrnonbp30BaHue JaHHOTO
BHUJA YPETYJIUPOBAHUSA CIOPOB IMPEACTABISUIOCH JIOTUYHBIM TaM, TJ€ He ObUIO HepapXU4ecKH
OpPraHW30BaHHON (HOPMBI TPHUHATHS PENICHUH WM Toj00Has 3((EKTHBHOCTh ObLIa COMHHUTEIIBHA.
XOpomuM HUCTOPUYECKHM IPUMEPOM MOKET CIYXKUTh OKOHYaHue B 1648 r. Omaromaps Meauamuu
TpuauaTuiieTHe BOMHBI.

[TocpenHUYECTBO B €ro CETOHSANIHEM BHAC IMOSBHIOCH TOJBKO BO BTOpPOH IMMOjoBHHE XX B.,
000CHOBABIIIUCh B CTPAaHAX aHTJIOCAKCOHCKOTO TpaBa, Takux, kak CIIIA, ABctpanus, Aurmus u gap. B
CTpaHaX C KOHTHHCHTAJIbHO-CBPOICHCKON TIPaBOBOM CHUCTEMOHM, Takux, Kkak @Ppannus, benbrus,
Hunepnannel, I'epmanus, Asctpus, Uranus, [lBeiinapus, - ¢ ono3nanuem Ha 15 - 20 et (B koH1e 80-x -
Havaie 90-x rr. XX B.).

[Ipexxne yeM paccMOTpeTbh OCOOEHHOCTHM MOCpPEAHMYECTBA (MeIuanuu), oOpaTMM BHUMaHHE Ha
npo0GsieMy orpeeeHus MOHATUS "MOCPETHUIYECTBO (MeauaIus)".

Kaxk cnipaBennmuBo otmevaetr C.U. KanamnnkoBa, CJI0KHOCTh OJJHO3HAYHOTO TMTOHUMAHUS MEAHAIIN
CBSI3aHA C IHUPOKUM CIIEKTPOM €€ MPUMEHEHHUs, PasHOoOOpazueM OpraHu3aIlMOHHBIX (OpM, BUAOB U
MoOJIeJIeld TTPUMHUPHUTEIHHOM MPOIEAYPHl C yd4acTHEM Meauaropa. Mexay TeM OINpeesieHHe TMOHSTHS
UCCIIETyeMOro SIBIEHUS HEOOXOAMMO, BO-TIEPBBIX, B IIENAX OOECHEUEHUs YETKUX IMPEACTaBICHHMA
OTHOCUTENIFHO CYTH MEJHMAINH, a BO-BTOPBIX, JJISl OTMPENIEICHUSI MECTa STOTO0 MHCTUTYTa B POCCHICKOM
MpaBe M 3aKOHOJIATENIbCTBE, YTO, B CBOIO OYepe/ib, OyIeT 00yCIOBIUBATH HATIPABICHUS €ro JalbHEHIIIeTo
pPa3BUTHA U COBEPIICHCTBOBaHUS <149>.

<149> KanamnukoBa C.J. Meauanus B cdepe rpaxaanckoi ropucaukiuu. M.: MHdorponuk
Menmnma, 2011.

BaxxHO OTMETHTD, YTO B 3apyO0eKHON IUTEpaType BBIACIAIOT JIBa MOAX0/1a K OMPEISICHUIO TOHATH
MeIHaIy: KOHUENTYaJIbHbIA U OnucaTeabHbIn <150>.

<150> Boulle L., Nesic M. Mediation: principles, process, practice. London, Dublin, Edinburgh:
Butterworths, 2001. P. 4.
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KonnentyanbHbIl MOAXOM CBSI3aH C ONpEAeICHUEM MEAMAlUY Yepe3 OCHOBHbIE MPUHIIMIIBI, LS U
3a/1ayd  PUMUPUTEIBHOM MPOLEAYpbl C YyYacTUEM TNOCPEJHUKA, Halmpumep, MeIualus - 3TO
N0OpOBOJIbHAST KOH(MUIEHIMAIbHAS TPOLEAypa yperyJIupoBaHUs CIOpa, B XOA€ KOTOPOl HEUTpaabHOE
nuno (MeaMaTtop) COJEHCTBYET CTOpPOHAM B TPOBEJACHUU TMEPErOBOPOB B  IEISAX 3aKIIOUCHUS
B3aUMONPHUEMIIEMOTO coramenus <I151>.

<151> Tawm xe.

KonnenryanbHble omnpeAeneHus: HOCAT TEOPETHYECKHM XapakTep U TO3BOJISIOT IOJYYHUTh
MpEeACTaBJICHUE, CKOpee, 00 UIcaNbHOW MOJETU MEIUAIlMU, HEXEIH O TOM, YTO B JACHCTBUTEIHHOCTU
MIPOMCXOUT BO BPEMS MPUMUPUTEITHHON MPOLIEIYPHI.

OnucaTenbHBI TIOIX0/, HA000pOT, B OONbIIEH CTeNeHW NpHONMKeH K mpakTthke. Hampumep,
U3BECTHBIM B BenukoOpuTaHuM crneuuanucT 1o cemeHod Meawanuun M. Pobeprc mnpeasaraer
cienymolnee omnpenenaeHue: "Menuanus - 3TO Mpolenypa YperyJiupoBaHHs KOH(IMKTA, P KOTOPOM
CHOpSIIME CTOPOHBI BCTPEYAIOTCA C MEIUATOPOM M Pa3roBapUBAalOT, IOCJIE YEro JeialoT IOIBITKY
pazpemints npotuBopeuns” <152>. OnucarenbHble ONpPENEICHUs] MOTYT ObITh MOJE3HBI IPU PACKPBITUN
COJZIep’KaHUsl MeIualMM OMNpEeAETICHHOTO BHJA WIM MOJENU. B HMHBIX cilydasX OHM HOCST CIIMIIKOM
a0CTpaKTHBIA XapaKTep W HE MO3BOJIIOT BBIIBUTH CYIIECTBEHHBIC MPU3HAKU HCCIEAYEMOH IMPOLEIypHI
<153>.

<152> Roberts M. Systems or selves. Some ethical issues in family mediation. 1992 (uuT. mO:
Boulle L., Nesic M. Yka3. cou. P. 5).

<153> KanamnukoBa C.U. Menuauus B cdepe rpaxaanckoil ropucnukuuu. M.: MHboTponuk
Menana, 2011.

Tepmunsl "mocpenHuyecTBO" U "MeauaIusa" TOXKICCTBEHHBI.
B MexyHapoJHOM TEPMHUHOJIOTUU MTOCPEIHUYECTBO UMEHYETCSI MEANAIUEH.

Mediation (aHru.) - OCpeIHUYECTBO; BMEIIATENBCTBO C IIEJIbI0 MpUMHUpeHHUs; board - KOHGIUKTHAs
(mpumupuTenbHast) Komuccus; collective - KomeKTUBHOE ocpeTHUYECTBO. [IpoBOIUTH MOCPEAHUYECTBO
(Meuanuio) - HaXOAUTHCS MEXKIy CTOPOHAMH, CONEHCTBOBATH IMPOIECCY MEPEroBOPOB M BHIPAOOTKE y
HUX B3aUMOIPHEMJIEMbIX DPELIEHUH, HMCIONB3ys Mpoueaypy meauanuu. KoHneuHas nenp Menuanuu -
MHUpPHOE pa3penieHrne CIopa W 3aKIIOYCHHE COTJIAIICHUS MEXIY CTOPOHAMH, KOTOpBIE HAaXOIATCS B
KOH(QJIIUKTE.

"IlocpeqnuuectBo" unu "menuanusa" - 3TO Mpolenypa, MpH KOTOPOW H30paHHBIE CIOPSIIUMU
CTOPOHAMHU JIMIIO WM KOJUIETHS JINL (IPUMHUPUTENEH-TIOCPENHUKOB) OKa3bIBAIOT CTOPOHAM HE3aBHCHUMYIO
1 OeCTIpUCTPACTHYIO MOMOIIb B UX MOMBITKE JOCTUYb MUPHOTO YPETYJIUPOBAaHUS CBOETO criopa <154>.
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<154> Caiit ToproBo-npoMbIIIITIEHHON naJjaThbl Poccuiickoit denepanuu:

http://www.tpprf-arb.ru/ru/kp.

Kakme e CymecTBYIOT TOYKM 3PEHHS YUYEHBIX Ha TPEIMET TMOHATHS '"TOCPEIHHYECTBO
(Memmarms)".

WN.}O. 3axapesmeBa TmojlaraeT, uYTO IOCPEIHUYECTBO SBISETCS OJAHMM U3  CIIOCOOOB
QIBTEPHATHBHOIO pa3pelleHUs CIIOpa, KOTOPBIM HampaBieH Ha JOCTHXKCHHE B3aUMOINPHUEMIIEMOTO U
[[eecOo00pa3HOro  COTJIANICHHSI MEXIY  CIOPSIIMMH  CTOPOHAMH B  IENSAX  JIOOPOBOJBHOTO
YpPEryJupOBaHUs TPABOBOTO KOH(MIMKTA ITOJHOCTHIO HMJIM B 4YacTH HAa OCHOBE KOHCTPYKTHBHBIX
MEPETOBOPOB ¥ COTPYAHHYECTBA, TPU KOTOPOM IO B3aMMHOMY BOJEU3BSBICHUIO CYOBEKTOB -
YYaCTHUKOB CIIOpa MPUBJICKACTCS MOCPEAHUK (JIMIIO0, 00Jaaarolee KBaTH(pHUKaIMeH, HEOOXOIUMOMN IS
y4acTHsi B YpPETYJIMPOBAHHU KOHKPETHOTO IPAaBOBOIO KOH(JIMKTA), PELICHHS KOTOPOro HE HOCST
00513aTENILHOTO XapakTepa Ui JIMI, UMEIIMX MaTepUAIbHYK 3aMHTEPECOBAHHOCTh B HCXOJIE CIOpa
<155>.

<155> 3aitneB A.U., 3axapesmea W.}O., bamamosa W.H., bamamoB A.H. AnbrepHatuBHOE
paszpeleHue cnopoB: YuebHo-meroaundeckuii komriekc. M., 2007. C. 319.

W.B. PemeTHrukoBa mpejaraeT pacCMaTpUBaTh MeIUAINIO Kak (popMy IpUMHUPEHUS CTOPOH, B XO/1€
KOTOPOW HEWUTpajbHOE JIMIO, M30paHHOE T0OPOBOJIBHO CTOPOHAMH (MCXOMAsl M3 €ro KOMIETEHIUU W
aBTOPUTETA), IPOBOJAUT MEPEroBopbl <156>.

<156> PemernukoBa W.B. IIpaBo Bcrpeunoro nasmxeHus. I[locpenqHu4ecTBO M POCCUHCKHN
apOutpaxusiii mporecc // Meauarus u npaso. [Tocpennnuecto u mpumupenue. 2007. N 2(4). C. 53.

J.JI. J1aBbIIEHKO YKa3bIBaeT, 4TO MEQUAlUs - TO MEPEroBOPbl MEKJY YYaCTHUKAMH CIOpa IOJ
PYKOBOJCTBOM HEWTPAIILHOTO MOCPEAHHKA, KOTOPHIH HE WMEET MpaBa BBIHOCHTH 00s3aTelIbHOE IS
CTOpOH petieHue <157>.

<157> [aBeinenko JI.JI. Kak wu3bexarp cynebHoro paszbuparenscrBa. I[locpennudectBo B
6usHec-koHpmukTax. M., 2006. C. 42.

B naneneiimem /[.JI. JlaBBIAEHKO BBIAEIWI JOMOJHUTENBHBIN NPU3HAK, B CUIIY KOTOPOTO MeaAuanus
OTJIMYAETCS OT JIPYTUX BHUJIOB MIOCPETHUYECTBA, & HMEHHO TPO(ECCHOHAIN3M MeuaTopa. B cBsi3u ¢ ueM
JJI. JlaBplIeHKO TIpejyiaracT MHOHUMATh IMOCPEIHUYECTBO B IMIMPOKOM CMBICIE Kak NPOLEAYypYy
YpEryJIUpOBAHUSI CIOpa B TMOPAJIKE MEPErOBOPOB MPU COACHCTBHUM HEUTPAIBLHOIO TPETHErO JIMIIA,
OKa3bIBAIOLIETO CTOPOHAM COJCMCTBHE B OpraHU3allMd M BEJCHUM IpoLecca IEPEroBOpoB, HO HE
YIOJHOMOYEHHOT'O BBIHOCUTH 00s13aTeNIbHOE Ui HUX pellieHre. B cBoro ouepens, "Menuanus” - IOHATHE
0osee y3K0€ M O3HAaYaeT MpoIleaypy MOCPEAHUUECTBA, IIPU KOTOPOIl TpeThe JIUIIO HEe JaeT peKOMEHAalui
B OTHOIICHHH BO3MOXKHBIX YCIIOBHU YypETyJIHpPOBAaHUS CIOpa, a OKa3blBaeT MM MpodeccHoHaTbHOE
COJICUCTBHE B OPraHU3ALMK U BEJICHUH Mpolecca NeperoBopon <158>.
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<158> JHasbinenko JI.JI. Bompockl 1OpuauuecKoll TEPMHHOJIOTHH B chepe aabTepHATHBHOTO
paspemenus criopos // Tperetickuii cyn. 2009. N 1. C. 40 - 53.

M.B. I'Bo3apeBa paccmMaTpuBaeT MOCPETHUYECTBO (MEIUAIIMIO) KaK MPOLETypy, HAlIpaBICHHYIO Ha
MHUpPHOE pa3pelnicHne KOH(JINKTA, YCTPAaHEHUE €ro MPHYMH W IOCIEACTBHI, KOTOpas MOXET ObITh
3aBeplIeHAa TOCTHXKEHUEM coriameHus <159>,

<159> TI'Bozmapea M.B. [IlocpennuuecTBO Kak METOJ AJIbTEPHATUBHOIO  pa3pelICHUS
KOPIIOPAaTHUBHBIX KOH(PIUKTOB: ABTOped. TUC. ... KaHA. couuoi. Hayk. M., 2006. C. 16.

A.A. BpbDKUHCKHI TTOHUMAET MO MOCPEIHUYECTBOM (Meaualuen) yperyJupoBaHue Cropa Wiu
KOH(MIMKTA MEXAy CTOPOHAMHU C YYacTHEeM TPEeThero Jjauia (MOCPEeIHHKA) C UENbI BbIPAOOTKH
B3aUMOIIPUEMIIEMOTO COTJIAIIEHUS CTOPOH T10 CIIOPHBIM BompocaMm <160>.

<160> bpeikuHCKHIA A.A. ANbTEpHAaTHBHOE pa3pelIeHHE IMPABOBBIX CIOPOB M KOH(IMKTOB B
Poccuu: [duc. ... kana. ropun. Hayk. Capanck, 2005. C. 104, 105.

C Touku 3penus B.®. SlkoBneBa, Meauanus mpeacTaBisieT co00i AeATeIbHOCTh CIEHUaINCTa 0
YPETyJIUPOBAHUIO CIIOPOB B paMKax IMEPErOBOPOB CHOPAIIUX CTOPOH B LEJSAX 3aKJIIOUCHUS] MEKIY HUMH
MHPOBOTO corjiameHus <161>.

<161> SxosneB B.®. 3akoH cBoOoaHOTO MpuMeHeHus // Menuanus u npaBo. [locpennuyecTBo u
npumupenue. 2006. N 1. C. 13.

A.JO. KoHHOB mosaraer, 4ro MOCPEIHUYECTBO MPEICTABIAET COOOM MEPEroBOphl MPHU yYaCTUHU
HE3aBHCHMOTI'0 TPETHETO JIMIIA C LENIBIO Pa3peIeHUs] BO3ZHUKILETO criopa <162>.

<162> KonnoB A.IO. Ilonsrue, knaccupukanuss 1 OCHOBHbIE BHJIbl aJbTEPHATHBHBIX CHOCOOOB
paspemenus criopos // XKypHan poccuiickoro mpasa. 2004. N 12.

[To muennto O.B. AmnaxBepAoBoii, MeIHAIHs - 3TO MPOIIECC TEPETOBOPOB, B KOTOPOM MEAHATOP
(TOoCpeHUK) SBISETCS OPraHU3aTOPOM M YIMPABISIET MEPErOBOPaMU TaKHUM OOPa3oM, YTOOBI CTOPOHBI
MPUIIUITA K HamOoJiee BBITOJHOMY PEATUCTUYHOMY M YAOBIICTBOPSIONMIEMY HHTEpecaMm o0enx (BceX)
CTOPOH COTJIALIICHUIO, B PE3yJbTAaTe BBIMOIHEHUS KOTOPOro KOHQIMKT MEXAy CTOpoHamMu Oyjaer
yperymupoBaH <163>.
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<163> AmnaxsepaoBa O.B. llIkona mocpennunuectsa (Meauanun) // Tpereiickuii cya. 2006. N 2. C.
177.

PaccmaTpuBas MHEHMsI y4eHbIX Ha IpeaMeT MOHATHS '"mocpeaHuuectBo (Memuauus)', C.I.
KanamHukoBa fenaer BbIBOJ O TOM, YTO ABTOPBI, KaK MPaBWJIO, MPUIEPKUBAIOTCA KOHILENTYaIbHOIO
[I0/IX0J1a K OIPENETICHHIO MOHATH Meauauu. [Ilpu 3ToM HEKOTOpbIE HCCIEeN0BaTENN AETAI0T aKLIEHT Ha
COJIEp>KATEIbHOM aCIEKTe IPOLEeIyphl, T.€. Ha COJACHCTBUM HEWTPaJIbHOIO JIMIAa IIEpPEeroBopaM CTOPOH,
Apyrue KOHIIEHTPUPYIOT BHUMaHHE B OOJBIICH CTENIEHH Ha pe3ysbTaTe MeIuallH, a UMEHHO MUPHOM
3aBepIIEHUH KOH(MIMKTA, TPEeThs IpylNa CIEUUATUCTOB CTapaeTcs OTPa3UTh KaK COJEpXkAHUE, TaK U
KOHEYHYIO LI€J1b IPOBEIECHUS IPUMHUPHUTENIBHOMN Mpouexypsl <164>.

<164> KanamnukoBa C.M. Memuanus B cdepe rpakaaHckoil ropucaukuuu. M.: MHboTponmk
Menmnma, 2011.

WrTak, CI0XHOCTb OJHO3HAYHOIO IIOHUMaAHUA MEOUalUU CBA3aHA, BO-NIEPBBIX, C ULIMPOKUM
CIIEKTPOM €€ NMPUMEHEHHS M, BO-BTOPBIX, C pa3HOOOpa3neM OpraHU3alMOHHBIX (GOPM, BHUIOB U MOJEIEH
IIPUMHUPUTENBHOM IPOLEYPhI C y4aCTUEM MEINATOPA.

Mexay TeM omnpeaesieHie MOHATUSI MEeHalui He00X0AUMO, BO-TIEPBBIX, IS 00ECTIeUeHHsI YeTKUX
IIPEJCTaBICHUNH 0COOEHHOCTEH MeaNaluy, a BO-BTOPBIX, JJIsl ONPEeNeHUs] MeCTa MHCTUTYTa MEAHALuU B
POCCHICKOM IIpaBe M 3aKOHOAATENIbCTBE, YTO, B CBOIO OdYepenb, OyJIeT BIMATh HA €ro JajbHEnIIee
pa3BUTHE U COBEPLIEHCTBOBAHHUE.

Cnenyer oTmMeTuTh, uTO ¢ npuHsAtueM denepanbHoro 3akoHa "OO ambTEpPHATUBHOM MpoLeaype
yperyJiupoBaHus CIIOPOB C y4yacTHeM IOcpeqHHKa (mpoueaype Meauanuu)' <165> (mamee - 3akoH O
Meaualun) npodiaema onpesesieHus: MOHATUS MEeIMallui He YTpaThuia CBOEH aKTyalbHOCTH, HO IEpeluia
B JIPYT'YIO IUIOCKOCTb. B HacToAIMIi MOMEHT HauOONbIINI UHTEPEC BBI3BIBAET BOIPOC O TOM, HACKOJIBKO
3aKpEIJICHHbIE B 3aKOHE ONpEEICHNE U IPU3HAKK MEAMAllUK OTBEYAIOT JeiicTBUTENbHOCTH. [ oTBeTa
Ha JaHHBI BOMPOC TMpPEACTaBIAETCS HEOOXOAWMBIM BBIABUTH M IPOAHAIM3UPOBATH OOLIME U
crenu@uUeckre 4epThl MOCpeIHUYecTBa (MEAHallK), MOCIe Yero MPOBECTH HUX CPAaBHEHHE C TEMH,
KOTOpBIE COZIEPKATCS B JIETAIIBHOM OIPEACICHUN.

<165> Poccuiickas raszera. N 168. 2010.

K uumcny ocoOeHHOCTeW, XapaKTepH3yOIIMX TOCPEIHUYECTBO KaK IIPaBOBOE CPEACTBO
yperyaupoBaHusi KOHPIMKTOB, OTHOCATCS CIIEAYIOIIHE.

Bo-niepBbIX, 00s3aTeNbHBIM  TMPU3HAKOM, OTJIHYAIONIUM TIOCPEIHUYECTBO OT  CyAeOHOTro
pazOupaTenbCTBa, SBISAETCS JOOPOBOJIBLHOCTH €ro mpuMeHeHus. Ecim cyneOHoe pa3dmparenbCcTBO ISt
OJTHOM W3 CTOPOH (KaK MpaBWJIO, OTBETYMKA) BCETJa SIBIISETCS BBIHYKIECHHBIM M HE 3aBUCUT OT €ro
KeTIaHHsI, TO Tiepeiada Cropa Ha pa3pelieHue ¢ UCI0JIb30BaHNEeM MTOCPETHNYECTBA BO3ZMOYKHA TOJIBKO TPH
HAJMYUU COTJIACUS CTOPOH.

Bo-BTOpBIX, TOCPETHUYECTBO HAMPABICHO, MPEXJE BCETO, HA MUPHOE YPETYJIHUPOBAHHE CIOpa,
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OTCIOJIa BBHITEKAET KOHCEHCYAIbHBIN Xapakrtep mporenypbl. CiyliaHue Jiejia OCHOBAHO HE Ha MPUHIIMIIC
COCTSI3aTEILHOCTH, YTO CBOMCTBEHHO CyACOHOMY IMPOIIECCY, & Ha MPHHIUIE COTPYAHUYCCTBA MEXKIY
CTOPOHAMHM, KOTJIa CTOPOHBI CTPEMSITCS HaWTH B3aUMOBBITOJHOE M B3aUMOIPHUEMIIEMOE pEIICHHE
CYIIECTBYIOIIETO KOH(MIUKTA.

B-TpeThux, oOmiei 4epToil MOCpeHUYECTBA SIBJISETCS TO, YTO YPETYJIMPOBAaHUE W pa3pelicHHE
CIIOpa OCYUIECTBISETCS IPU MOMOIIU TPETHEro HEUTPaIbHOTO yuacTHUKA <166>. HecMoTpst Ha TO 4TO B
MOCPETHUYECTBE YUACTBYIOT HEHTPAIBHBIC TPETHH JIUIA, PEIICHUE O TOM, B KAKUX YCIOBHSIX MPEKPAIIaTh
CHIOp, MPUHUMAIOT TOJILKO CaMU CTOPOHBI. [lOCpeNHUKHM W WHBIE TPEThU JIHIA TOJBKO OOECIICUUBAIOT
6osee 2¢(HEeKTUBHBIN X0/ IEPETOBOPOB MEXKY YIYACTHUKAMH KOH(IMKTA.

<166> HocsipeBa E.lI. AnbTepHATMBHOE pa3pellieHUE TI'pakIaHCKO-NPaBoBbiX cropoB B CIIA.
Boponex: U3natenscTtBo BopoHexckoro rocygapcTBeHHOTO yHUBEpcuTeTa, 1999. C. 45.

Menuamuss  Kak crmoco® paspeuieHuss KOHQIMKTOB — siBIsieTcss (G (EKTUBHBIM  CrocoOoM
ypEryJIupoBaHus CIIOPOB MEXJy CTOPOHAMH, OCKOJIBKY OHM HAaxXOJST B3aUMOIIPUEMIIEMOE pEllIeHUE U
y4acTHe HEHMTPaJIbHOrO MOCPEIHUKA I10KA3aJI0 CBOIO PE3YIbTATUBHOCTD.

Crnenyer oOpaTuTh BHUMaHHE HA TO, YTO MPUMHPUTEIBHOE COTJIAIICHUE 3aKII0YaeTcs, eciu obe
CTOPOHBI TICUXOJIOTMYCCKH IIOATOTOBJICHBI K HEMY, IIO3TOMY IMOCPCAHUK OOJDKCH 3HAThb OCHOBBI
MICUXOJOTUH U JOJDKEH OBITh HE TOJIBKO XOPOIIMM IOPUCTOM, HO W XOPOIIMM ICHUXOJOTOM, Belb
MMOCPETHUK YOeXIaeT MpPEeCTaBUTENICH CTOPOH B TOM, YTO, BO-TIEPBBIX, CIIOP MEXIY HUMH MOXET OBITH
YpEryJIMpOBaH IIyTEéM KOMIIPOMHCCA M, BO-BTOPBIX, YCJIOBHS KOMIPOMHCCA, IIpeajaracmble
MOCPCAHUKOM, - ONTHUMAJIBHBIC C YUCTOM KOHKPCTHBIX 00CTOSITENLCTB. TaK, CCJIN TMOCPCIAHUK CYMCCT
yOemuTh MpelCcTaBUTENed CTOPOH B TOM, YTO IMpeajaraéMble MM YCIOBHUS KOMIIPOMHCCA SIBISIOTCA
OINTUMAJIBHBIMU JJI1 HUX, IMIPUMHUPHUTCIBHOC COITAlICHUC 6YI[GT 3aKJIFOYCHO U TEM CaMbIM CIIOP 6y21€T
yperyaupoBaH. Ecinu ke corjacurenbHble MPOLENYPBl MOCPEAHUYECTBA HE NPUBEIU K KEIAEMOMY
pe3yJibTaTy - NPUMHUPHUTEIBLHOE COTJIAEHHE HE 3aKIIOYE€HO, 3HAYMUT, MOCPEAHUKY HE YAAIOCh HAWTH
MICUXOJOTHYECKUI TOIX0A K MPEJCTaBUTENSIM CTOPOH, HE yAaloch YOeAWTh MX B HEOOXOIUMOCTH H
11e7IECO00PA3HOCTH 3AKITIOUCHHS TPUMHUPUTEILHOTO CoTameHus <167>.

<167> MexnayHapoaHoe KoMMepueckoe IMpaBo: YueOHoe mocooue / Ilom o6m. pen. B.O.
ITononponyno. M.: Omera-JI, 2004. C. 204.

Ha MMPAKTUKEC MOT'YT BO3HUKHYTb TAKUC CUTYyaAllUH, KOr'Ja OJHAa CTOPOHA HJIN o0e CTOPOHBI MOT'YT
OTKa3aTbCAd OT MPOUCAYPhI MOCPCAHNYICCTBA.

TUNUYHBIMM TPUYMHAMH OTKa3a OT MPOLEAYPHI MIOCPEIHUYECTBA OJHOM U3 CTOPOH, KaK OTMEUYaET
E.H. NBaHoBa, ABISIOTCS CAEAYIOIINE:

1. Paznuunbie CTpaxu U OImaCCHUs:

CTpax Mo MOBOJIy TOTO, KaK MPOpearupyeT BTopas CTOpOHA, OOS3Hb MECTH: HAPUMEp, B OTBET Ha
BOIIPOC O BO3MOKHOCTH IIPUBJICUCHUS MY>Ka K MEAMAIUH KeHIIMHA oTBeTUa: "ECiii OH y3HaeT, OH MEeHs
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"n.
yonet";

y Ou3HeCMEHOB Hamboyiee 4acTOW MPUUMHON OBUIO HEXKEeNaHWEe pPacKpbIBaTh CYTh Jelia Iepen
MIOCTOPOHHUM YEJIOBEKOM (MEIMaTOpOM) M3-3a OMACHOCTH pa3IJIallleHHs] KOMMEpPUYECKON TalHbI; cTpax
OIJIACKH TUIIMYEH U JUISI MHOTUX JIPYTUX KaT€rOpUil ClIy4aes;

JUII  MHOTHMX KAaTerOpuid CiIy4aeB THIHYEH CTpaX CTOPOH OKa3aThCsl  HEIOCTATOYHO
MOAITOTOBJICHHBIMY, MOJIATHCS IICUXOJIOTUYSCKOMY JaBIICHUIO, TIPUHATH PEIIEHUE HE MO COOCTBEHHOM
BOJIC;

CTpax HE CIIPABUTHLCS CO CBOUM 3MOIMOHAIILHBIM COCTOSIHUEM (HAmpuMep, 3ariakaTh WiIN BBIATH U3
ceos);

CTpax BBIMNIAACTh INUIOXO B IJIa3aX MEAuaTopa, 0COOEHHO B clydasax CGMCﬁHO-pOILCTBGHHHX
KOH(I)J'II/IKTOB, IIPpU KOTOPBIX TUIIMYHO OIYIIECHHUEC CThLAa 3a HCYMCHUC NOT'OBOPUTHCS TO-POACTBCHHOMY

CTpax HETaTUBHOW PEaKIMU HAYaIbCTBA MU O(DUIINATHHBIX OPTaHOB;
CTpax U3MEHUTHh CBOUM IPUHIIUIIAM, YPOHUTH JIUILIO;

OIMaceHue yCcyryOsieH!s KOH(QIMKTA B PE3yJIbTaTe MEIUAIINH.

2. Henosepue:

HEBEPHE B BO3MOKHOCTh YECTHBIX IIEPETOBOPOB CO BTOPOI CTOPOHOM U BBHITIOJHEHHE CHO MTPHHSITHIX
00513aTEJIbCTB;

HEJIOBEpHE MPOIEAYPE MEAUAIIUN U TIOCPETHUKY;
HEBEpHE B BOBMOXHOCTh OECIIPUCTPACTHOCTH MEAUATOPA;

HEBEpHE B BO3MOXKHOCTH yCIeXa, OIIyIIeHue ArucOananca Cuil He B CBOIO TOJIB3Y.
3. CuabHBIE DMOILIUH:

rHEB, 00u/a, KeJlaHue OTOMCTUTh, & HE JIOTOBAPUBATHCS, 0COOEHHO XapaKTEpHBIE JJIsi CEMEUHBIX U
JIEJIOBBIX CIOPOB: "SI ¢ 3TMM MoAIeIOM 3a OAMH CTOJ HE cany!";

"HeBpoTHYECKas packayka', METaHusl, TPYAHOCTb ONPENIETICHHSI CBOUX UHTEPECOB.

4. Neduuut:

HEeXBaTKa BPEMEHHU, JIEHET, MOJIEP’KKH; HEXBAaTKa JaHHbIX, JOKa3aTeIbCTB CBOEH MPaBOTHI.
5. PaBHOymme:

CUMTAIOT, YTO CIIOP HE CTOUT pa30MpaTeIbCTBa,

CUHUTAIOT, YTO HCTUHHBIN BUHOBHHUK HCAOCTUIXUM,
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MIPOIILJIO CIUIITKOM MHOTO BPEMEHHU C MOMEHTA CTOJIKHOBCHHS;
CUMTAIOT, YTO HET JJOCTATOYHBIX OOBEKTUBHBIX OCHOBAHUH JIJISl TIPEIBSIBICHUS TPETCH3HMA.
6. PurnoHocTb:

CTOpPOHA YK€ BBIOpana JIpYyroi crocod paspenieHus KOHQUIMKTAa (Hampumep, CyA) U HE XO4YeT
MEHSITh CBO€ HAMEPEHHUE.

[TpyunHamMu 0TKa3a OT OCPEJHUYECTBA BTOPOW CTOPOHBI SBJISIOTCS MPAKTUYECKU TE K€ MPUYMHBI,
IPU 3TOM MHOTME W3 HHUX IPEACTaBJICHbI Oojee SPKO, YeM y IEpBOH CTOPOHBI, MOCKOJbKY BTOpas
CTOpOHA HE SIBJIJIACh MHUIIMATOPOM OOPAIICHHUS 32 TIOMOIIBIO B YPETYJIHMPOBAHUU CIIOPA.

Tak, BTOpas CTOpOHa HE JKeJaeT NPUHMMATh Yy4yacTHEe B NPOLEAYype MMOCPEAHHYECTBA IO
CJICIYIOIIM MTPUYHHAM.

1. OTcyTcTBHE 4yBCTBAa OTBETCTBEHHOCTH 3a MPOUCHIE/IIee: BOOOIIE HE BUAUT KOH(IHUKTA;

HE CUMTAET ce0sl BUHOBATOM, TaK KaK €€ JICUCTBUS ONPABIAHBI, CYMTACT, 9YTO KOH(IMKT HCUYCPIIaH.
2. Onacenusi: co3aaTh MPELE/ICHT;

JlaTh IPEUMYIIECTBO APYTrOM CTOPOHE;

HPUCTPACTHOCTH MEIMATOPa, yKe OOIIaBIIerocs ¢ apyroi croponoii: "Ipencrapisito, uto oH Bam
000 MHE HaroBopwi'.

BCJ'IGI[CTBI/IG 3TOTI'0 HpCI[BapI/ITeJ'ILHHﬁ OTall pa3pClICHUA KOH(bHHKTa OKa3bIBACTCA IMPHUHIUIIMAIIBHO
Ba)XHBIM U 4aCTO OMPECACIIAOIINM BO3MOKHOCTE JOCTHIKCHHA YyCII€Xa B (1)I/IHaJ'I€.

B xogxe storo srama HeO6XOI[I/IMO BBISIBUTBH HC TOJIBKO IIPUPOAY CIIOpa, HO U ONPCACINTD IMMPUINHBI
COIMPOTUBJICHHUA YYaCTHIO B IIEPECTOBOPAX C IOCPECAHUKOM.

BriaBnenue MIPpUYIUH COIIPOTHUBJIICHUSA YYACTUIO B PA3PCHICHUH CIIOPpAa NPHUHOHUIIMAJIBHO BAaKHO HEC
TOJIBKO Ha Ha4YaJIbHOM J3Tall€ JJId OIITHMAaJIbHOI'O BI)I60pa METOJa, HO U U y4€Ta B XO04€ JI000T0 THUITA
nponecca yperyJanpOoBaHUs. Ot NpUYIUHBI BO MHOI'OM OHNPCACIAIOT BO3HUKAIOIINEC B 3TOM IPOLCCCC
TPYAHOCTHU U €TO JUHAMUKY.

Kpome TOro, BaKHBIM SBIISETCS Halla)kKUBaHUWE KOHTAKTa M 3aBOEBaHHME JOBEPHs CTOPOH. OTa
npo6sieMa 0COOEHHO OCTPO CTOMT B Ipoliecce OOIIEHHs MOCPEAHHMKA CO BTOPOW CTOPOHOM, Tak Kak B
IIPOTHBHOM ciy4yae OHa OyJeT paccMaTpHBaTh MeMaToOpa Kak "areHTa" cBOero npoTUBHUKA.

YroObl TakMX ciay4yaeB He ObUIO, TOCPEIHUKY B KaXIOM CIIOpe HEOOXOAMMO HE TOJIBKO
BbIpa0aThIBaTh IOPUJMYECKH OOOCHOBAHHOE YperyJupoBaHHe KOH(IJIUKTAa, HO U BBICTPAUBATh
MCUXOJOTHYECKYI0 KAPTHUHY CIOpa, MOJEIUPYS B MCUXOJOTMYECKOW MIIOCKOCTH MHTEPECHl KaXIOW W3
CIOPSIIIMX CTOPOH.

Ecimn xakme-nubo u3 IIPpUYUH HEXKCIaHUA Yy4YaCTBOBATh B MCAUALMH OKa3bIBAKOTCS 00BEKTHUBHO
3HAaYUMBbIMH HJIN CY6’LCKTI/IBHO HCIIPEOAOJIMMBIMH, TO BO3MOKCH BLI60p APYyrux CII0CO00B pa3pcuiCHud
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npoOaemMbl <168>.

<168> MW BanoBa E.H. Ilpmemsl pa3pemenus KoHuMKTOB. KimHHUYEeCKoe IOpUIUYECKOE
oOpa3oBaHme [D51eKTpOHHBIN pecypc]. Pexum JOCTYTIA:
http://www.lawclinic.ru/library.phtml?m=1&p=12.

IocpenHUYeCTBO U MEKIYHAPOAHBII KOMMepYeCKUii apouTpamx.

Y4yaCTHUKM  BHEIIHEIKOHOMHUYECKOrO0  000OpOoTa HMEIOT BO3MOXKHOCTH  HCHOJIB30BaTh U
MPUMHPUTENbHBIE MPOLIETYPhl, U MEXIyHAPOAHBIN KOMMEpPUYECKUI apOUTpakK.

Ecimu rOBOPUTHL O BSaI/IMOIIef/'ICTBI/II/I 9TUX BHJOB aJbTCPHATHBHBLIX IIPpOLCAYpP, TO OHO MOXKECT
OCYHICCTBIIATHCA 110 TPEM HAIIPABJICHUSAM:

UCIIOJIb30BAHUE MHOTOYPOBHEBOW OTrOBOPKM O pa3pellieHHH CIOPOB, MPEAIOJararomei
[OCJIEZI0BATEIbHOE KCIOJIb30BAHHE MPUMUPHUTEILHON MPOIEAYPhl M, B Cliydae ee¢ Oe3yCIEIIHOCTH,
apOuTpaxa.

Kak ormeuaer K. ComepnyHa, "...orOBOpKOW O pa3peuIeHHH CIOPOB MOTYT OBITh MPEAyCMOTPEHBI
HE OJ[HAa, a HECKOJBKO NpeAapOUTPaKHBIX CTaJAWN, HANPUMEP IPOBEICHHE IEPErOBOPOB MEXKIY
MIPEJICTAaBUTEIISIMA OPTaHOB KOPIIOPATUBHOIO YIIPABJICHUS KaXXAOWH M3 CTOPOH B TEYCHHE OMPEAEICHHOTO
MUHUMAJIbHOIO [I€pUOJIa BPEMEHH, IONBITKM YpPETYJIUPOBAaHUSA CIOpA IOCPEACTBOM MeEIUAINU
(mocpenHuYecTBa) B TEUECHUE OIPENEICHHOIO EpUoAa BPEMEHH, U TOJIBKO MOCIE 3TOTO - BO3MOXKHOCTb
IIPOBEJEHUS apOUTpa)xKHOro pazdouparenbcTsa’ <169>.

<169> Conepnynn K. OroBopku 0 MHOTOYpOBHEBOM (MYJBTUMOJIATBLHOM) Pa3peLIEHUH CIIOPOB //
MesxayHapoaHblii kommepueckuit apoutpax. 2006. N 3. C. 101.

Hccnenyst 3aKk0OHOATENECTBO PA3HBIX CTPaH, apOUTPAKHYIO U CyACOHYIO MPAKTUKY TPUMEHUTEIHHO
K Takoro pojaa oroBopkam, K. ComepiyHIl yka3bIBaeT Ha pa3HbIe MOIXOJbI K 3TOMY BOmpocy. B ogHmx
ClIy4yasix MHOIOYPOBHEBbIE OTOBOPKH PaCCMATPUBAIIMCH KaK MPENSATCTBUE JJI Havajla UK MPOAOJKEHUS
apOUTpaXHOTO pa3OupaTesbCTBA, B JAPYTUX - apOUTPHI MPHUXOIMIM K BBIBOJY O HEOOS3aTENbHOCTH
npenapOUTpakHOM cTaauu.

E.M. HoceipeBa oOpaiiaer BHUMaHUE Ha JBE CTOPOHBI O00S3aTENbHOCTH IPEABAPUTENIBHBIX
IIPUMHUPUTENBHBIX MPOLUEAYpP IpU BKIWYEHHH HUX B MHOTOYPOBHEBYIO OroBopky. IlepBas -
MaTepUaIbHO-TIPaBOBasi CTOPOHA - 3TO 00S3aTENBHOCTh MpPenapOUTPaKHOM CTaJAuU YpPEryJIUpPOBAHUS
criopa Ui €ro Y4acTHUKOB. BKIIIOUeHHOE B MHOTOYPOBHEBYIO OTOBOPKY COIJIALLIEHHE CTOPOH 00
HCIOJIb30BaHUU TEPErOBOPOB WIIM MOCPEIHUYECTBA JOJDKHO OBITh 00S3aTENbHBIM JJISi CTOPOH, Kak U
moboe pyroe ycioBue gorosopa. IloaTomy mpexsie ueM oOpamarbesi K apOUTpaKy, CTOPOHBI JOJKHBI
MPOWTH Yepe3 NpPEeIBApUTENbHYI0 MPOIEAYypY YPEryJIUpOBaHHS CIOpa, MPEIyCMOTPEHHYIO UX
cornamenueM. Ilpu stom (GopmMynupoBKa, NETaIbHOCTh COIJIANICHUS HE MMEIOT 3HadeHus. Hamuuue
I00pOi BOJIM MO3BOJIUT CTOPOHAM BOCIOJIHUTH CBSI3aHHBIE C 3TUM HeAocTaTKu. Ee oTcyTcTBHE BO BCcex
Cllyyasix IpUBeeT K 0e3yCHeIHOCTH TPUMHPEHHUS.
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Bropas cTropoHa uMeeT mporeccyalbHOe 3HAUCHUE - 3TO 00A3aTeILHOCTD JIJIs apOuTpaXka, KoTopas
3aKJIFOYAeTCsl B MPOBEPKE apOUTpamMu COOIOACHHS YCIOBHI 3aKIIFOUEHHOTO CTOPOHAMHU COTJIAIICHHMS.
OpHako Takas MpoBepKa MOXKET OBITh TOJIBKO (hOPMATBHOW M JODKHA OCYIIECTBJISATHCS TOJBKO B TOM
clly4ae, €Cli, BO-TIEPBBIX, OJHA M3 CTOPOH CCHUIAETCS HAa MHOTOYPOBHEBYIO OTOBOPDKY M Ha €e
HEBBITNIOJTHCHUE JPYTrod CTOpOHOW. BO-BTOPBIX, 3Ta CTOpPOHA BBIPAXKAET TOTOBHOCTH MPEINPHHSITH
MOTBITKY YpEryJupoBaTh CHOpP BHE apOUTpaka. B-TpeTbHX, OroBOpKa [ODKHA HMEThb Ty CTENEHb
OIPEICNICHHOCTH, KOTOpas IMO3BOJIMT CTOPOHAM 0e3 TpyJia JIOKa3bIBaTh B apOUTpaxKe e¢ UCIOJHECHUE WIIH
HeucnojgHenune <170>;

<170> HoceipeBa E.W. IlpumupurenbHble HOpoUEAYpbl U MEXKIYHAPOIHBIM KOMMEpPYECKUI
apoutpaxx. B kH.: MeXIyHapoaHbIii KOMMepYeCcKUil apOUTpak: COBPEMEHHBbIE IPOOJIEMbl U PELICHHUS.
CoOopauk crareit Kk 75-meturo  MeXAyHapOIHOTO KOMMEpPYECKOro apOMTpa)XHOTO CyJaa TIpHU
Toproso-npomeinienHoi nanate Poccuiickoit ®@enepanuu / Ilox pea. A.C. Komapora. M.: Craryr,
2007. C. 304.

UCIIOJIb30BAaHUE B KAYECTBE CaMOCTOSTEIBHOW MPOIEIypbl KOMOWHAIIMU ITOCPEIHUYECTBA W
apOuTpaxa.

Crnenyer ormerutb, uto B CIIA cpenm albTepHATHBHBIX CPEICTB CYIIECTBYET MPOIEAypa IO
Ha3BaHHWeM 'TocpenHudecTBO-apouTpax” (mediation-arbitration, niam B oQuUIIMATILHOM COKPAIICHHOM
Bapuante med-arb). Ee cyTp 3akioyaercs B TOM, YTO CIIOp pa3pemiaeTcs ¢ MOMOINBI0 M30paHHOTO
CTOPOHAMH HE3aBUCUMOT0, HEUTPAJIBHOIO JIMIA, KOTOPOE CHAdaia BBHIMOIHIET (DYHKIMH MOCPEIHUKA,
COJICHCTBYSI IOCTHDKEHHUIO COTJIAIICHUS, a 3aTe€M, €CIIM CTOPOHBI HE MPUIUINA K COTJIAIICHUIO, ICHCTBYET
Kak apOuTp, YIIOJTHOMOUYCHHBII BRHIHECTH OKOHYATEIILHOE U 00513aTeIIbHOE PEIICHUE.

Jannast ¢opMa BO3HMKIIA B pe3yibTaTe HamOOJee 4YacTOro IOCIEA0BATENbHOIO NPUMEHEHUS
TPaJUIIMOHHOTO MOCpeIHUYecTBa U apOuTpaka. YToObl yHpOCTUTh MEPeXoja OT OJHOW MpoLeaypbl K
JpyroM, CTOPOHBI CTAJIN JOrOBapuBaThCs 00 M30paHUK OCPEAHUKA U apOUTpa B OJJHOM JIHIIE.

B Teopun amepukaHckoro mpaBa mpu HccienoBaHun med-arb, ¢ 0AHOM CTOpPOHBI, OTMEYaeTCs
1eJIECO00PAa3HOCTh MHTErpallid IO CPABHEHUIO C IIOCIEAOBAaTEIbHBIM HCIIOJIB30BAaHUEM JBYX
TPaJULMOHHBIX MPOLEAYP C Pa3HbBIMU HEHUTpPaJIbHBIMU JUIAMHU. ApOUTPY HE HYKHO TPaTUTh BpeMs Ha
UCCIIEIOBAaHKE JI0KA3aTeNIbCTB, YCTAHOBIEHUE (PAKTUUECKUX OOCTOSATENLCTB Jena. byaydun nocpeaHukom,
OH y’K€ MOJTy4MJI BCI0 HeoOXoaumyto nHpopmanuto. C 1pyroil CTOPOHBI, yKa3bIBa€TCs Ha ONpeACICHHbIE
pOoOJIEMBI, C KOTOPBIMU MOTYT CTOJIKHYThCSI yuacTHUKU. Hanmpumep, 3Hast 0 TOM, 4TO MeIMaTOp B cayyae
0€3yCHemHOCTH MOCPEHUYECTBA CTAHOBUTCS apOUTPOM C BIIACTHBIMM ITOJIHOMOYHSMH, CTOPOHBI MO
CTPaxoOM BBIHECEHHS HEOJAronpUsITHOTO pelIeHus: 00Jiee OCTOPOKHO U MEHEE JOBEPUTENIbHO MOIXOIAT K
packpeIThIO HHGOpManuu. B cBoro ouepenb, HeHTpabHOMY JIUILY TIOCIIE MOTYYeHHUs KOHPHUICHIIMATbHBIX
CBEJICHUI, TOMBITOK KOMIIPOMHCCA TPYJHO COXPAaHUTh OOBEKTUBHOCTH IMPH BBIHECEHHM PELIECHUs IO

criopy.

Kakx ormewaer E.M. HocwipeBa, med-arb Hemp3ss paccMaTpuBaTh Kak MPOCTOE COSAMHEHHUE
MOCpeHNYECTBA U apOuTpaxka. Jto cnenududeckas popma paspenieHuss KoHGIUKTOB. Ha mepBoM sTarme
CTOPOHBI B OTIIMYUEC OT PCAJIBHOI0 MOCPCAHUYCCTBA CTPEMATCA HE CTOJIBKO K IMPUMHPECHHIO, CKOJIBKO K
000OCHOBaHHIO TPABUIBHOCTH CBOEH mo3umuu. Ha BTOpoM »dTame NOCpPEeIHUK-apOUTp 3a4acTyro
NpeajaaracT CTOPOHAM PEKOMEHIATENbHBIE BapUAaHTBl YPETYJIMPOBAHUSA CIIOpa, OAWH M3 KOTOPBIX IIO

www.consultant.ru Crpanuna 79 u3 185
HaJeKHasl MPpaBoBas NMOAAECPIKKA


http://www.consultant.ru/
http://www.consultant.ru/

"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

BBIOOPY CTOPOH MPUHUMAET CHITy 00513aTeIbHOro pemeHus <171>.

<171> HocsipeBa E.N. AnpTepnatuBnoe paspeuienue crnopoB B CIHIA. M.: OAO "U3znarenbckuii
noMm "T'oponen”, 2005. C. 127, 128.

Hampumep, B npaxktuke xomnanuu IBM mpowusomen Ttakoil cimydail. B 1982 r. y Hee BO3HHK
KOHGIMKT ¢ Kommanued Fujitsu B CBA3M € KONUPOBAHHMEM €€ MPOTrPaMMHOIO O0OeCreYeHHUs
YHUBEPCAIbHON ONEPAaLlMOHHON CUCTEMBI. Uepes roJ KOMIIAHUHU B CBSI3U C 3TUM 3aKJIFOUMIIM COTJIAIlIECHUE,
r7Ie YCTAaHOBWJIM MOPSAOK HCHOJb30BaHUs mporpamMm IBM. OpHako CTOJKHOBEHHUS MPOJOJIKUIKCH.
OpHOH U3 IMIaBHBIX NPUYMH 3TOMY HOCITYKUIM TEXHUYECKAs CJI0KHOCTb U IIPaBOBasi HEONIPEAEIECHHOCTh
1o psiy BonpocoB. B pesynbraTe IBM B COOTBETCTBUH € OTOBOPKO# B coriamieHuu 1983 r. oOparuiace B
apoutpax. ApOutpsl (Tpodeccop TpaBa, BIAACBIIMIA ONBITOM pPa3peHICHHUS CIOPOB, U MEHEKEpP B
OTCTaBKe, KOTOpBIN mpexzae paboran B obOiacT MHPOPMATHKH) HANUIM, YTO MPOIEaAypa OOBIYHOTO
apOuTpaka 0e3HaISKHO 3aTSHETCS B ACOPSX TEXHHUUYECKUX JeTaleld M B3aUMHBIX MpeTeH3ui. Torna oHu
orpaHMYmIMCh o0s3anueM Fujitsu mnpeacTaBuTh OTYET OO0 HCHOJIB30BAaHUU MPOrpaMM, KOTOpbIE
oxBaThIBaJI0 cornamienre 1983 r., a 3aTeM BBICTYIIWIM B KaUYECTBE MEIUATOPOB I10 CIIOPY B OTHOIIEHUU
OCTaJbHBIX Iporpamm. B xone mocpegHudecTBa ObLTM JOCTUTHYTHI JIBa HOBBIX corjamieHus. [lepsoe
YCTPaHsJIO TPOOJIEMBI TPOILUIOTO HMCIIOJIB30BaHMs CIIOPHBIX Mporpamm: Fujitsu mpuoOpena "3agHum
yucaoM'" JUIEH3UI0 Ha nporpamMbl IBM, koTtopele oHa rcnosib3oBaia B nponuioM, a IBM oTka3zanach ot
ob6BuHeHWH Fujitsu B HapyIlleHWH aBTOPCKOro ImpaBa. BTopoe cornamieHue peryiupoBajo OTHOIICHHS
CTOPOH B OyAyIIeM: CTOPOHBI 00sI3aIMCh BO BCEX CIIy4asX JIMIIEH3UPOBATH CBOU OMEPAIIMOHHBIE CUCTEMBI
IPHU WX YCTAHOBKE HA KOMIIBIOTEpAx APYT Apyra MO TPeOOBAHUIO KIMEHTOB. 3aT€M IOCPEIHUKH BHOBb
"MpeBpaTuiInch" B apOUTPOB, HO TOJIBKO IJI TOTO, YTOOBI MPHUAATh JOCTUTHYTHIM COTJIAIICHUSIM CTaTyC
apOUTPaKHBIX PEIICHUH, UMEIOIINX MTPUHYAUTEIBHYIO crty <172>;

<172> Uznoxen B kuure "Benenue neperoBopoB u pazpemienne koHGaukToB". Harvard Business
Review. Mocksa: Aneniuna busnec byxkc, 2006. C. 173.

HCMOCPCACTBCHHOC ITPUMUPCHHUEC CTOPOH B XOI€ ap6HTpa>1<Hor0 paB6I/IpaTeJ'ILCTBa.

Kak mpaBwiio, HU B 3akoHax o0 apOuTpake, HU B apOUTPaKHBIX PErVIAMEHTaX HE COJEPIKUTCA
yKa3aHHs Ha MpaBo apOMTPOB COJCHCTBOBaTH CTOPOHAM B JIOCTHIKEHUH corlalleHus. B To ke Bpems
TaKasi BO3MOXHOCTb HE MCKIIFOUAEeTCsl.

Tak, B KoMMeHTapuu 1o opraHu3anuud apOUTPaXKHOTO pa3zdoMpaTenabCTBa, YTBEPKICHHOM
IOHCUTPAIJI B 1996 1. ¢ nenpio oka3aHus MOMOIIM B MPaKTUKE apOUTpa)ka IMyTeM IMEepeuUcICHUS U
KpaTKOro OINHCaHMs BOIPOCOB, CBOEBPEMEHHOE pEIIEHHE KOTOPBIX MOXKET OBbITh MOJE3HBIM IpHU
OpraHU3aIK apOUTPaKHOTO pa3OUpaTENLCTBA, OOpaIIacTcss BHUMaHUE Ha BOTIPOC O BEICHUH CTOPOHAMHU
MIEPErOBOPOB O BO3MOXXHOM MHPOBOM COTJIAIIEHUM M HX TOCIEACTBUSAX JUIS TJIAHWPOBAHUS
pazOupatenpcTBa. ApOUTpamM PEKOMEHIIYETCSl TUIAaHHPOBATh Pa30MpaTeslbcTBO TaKUM OOpa3oM, YTOOBI
OHO CITOCOOCTBOBAJIO MPOJAOJDKEHHUIO WM Havaly IeperoBOpoB 0 MUPOBOM coramienuu <173>.
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<173> Hudopmanus c¢ caiita Komumccuum Opranuzamuu OObequHeHHbIX Harmuii mo mpaBy
MEXIYHAPOAHOU TOPrOBJIN IOHCUTPAJI:
http://www.uncitral.org/uncitral/ru/commission/colloquia.html.

Cy1iecTBeHHOE OTJIMYME MOCPEIHUYECTBA OT apOuTpaxka 3akiroudaercs B cieayromeM. [lo cBoeit
npupoae W Ta W Japyras (Gopmbl SIBISFOTCS JUCHO3UTUBHBIMU. OJHAKO B TOCPEIHUYECTBE
JUCIO3UTUBHOCTh HMMEET HECKOJIIBKO HMHOE IPEIOMJIEHHE W BKIIOYAET psiAg 3JeMeHTOB. CTOpOHBI
BCTYIAIOT B MPOILIEAYpPY HAa OCHOBE B3aUMHOTO corjiamieHus. Gopma Takoro COTJAIIEHUSI MOXKET OBITh
pa3IMYHOM U, B OTJIMYKME OT apOUTPa)KHOTO, HE BCEr/la MUChbMEHHOU. J[ocTaToOuHO TOTO, YTOOBI CTOPOHBI
BBIPA3WJIM CBOE KEJAHUE MPUNTU K KOHCEHCYCY 0 MMEIOLIUMCS Y HUX PA3HOIVIACUSAM MPH COJICUCTBUU
HEUTPaJIBHOrO JIMIA. YYAaCTHUKA MOTYT OQOPMUTH COIJIALIEHHE O MOCPETHUYECTBE B BUJIE OTOBOPKHU K
noroBopy. Takas oroBopka BbIpaXaeT HX J0OPYI0 BOJIIO U MOPAIbHYIO OOS3aHHOCTb OOpaTUTBCS K
MOCPEHHUKY B CIyyae BOSHUKHOBEHHS cropa. B oTnnume oT apOUTpa)KHOTO COTJIAllIEHUSI OHA HE MMEeT
00s13aTeTLHON IOPUAMYECKON CHITBI U HE MOXET OBITh MPUHYIUTEIBLHO HCITOJIHEHA <174>,

<174> HocsipeBa E.N. AnbrepuatusHoe pazpemenue crnopoB B CIIA. M.: OAO "U3narenbckuit
nom "T"opoaert”, 2005. C. 76.

[To yrBepxknenuto B.H. AnypoBa, paznuuue Mexay apOUTpakeM U MOCPEIHHYECTBOM COCTOUT B
TOM, 4TO "...eCJIM B IEPBOM CIIlydae€ CTOPOHBI CO3HATEJIbHO JOIMYCKalOT BMEIIATEIbCTBO TPETHETO JUIA
(apbutpa) B X CHOp U OTHAIOT €My MPHOPHUTET B PEIICHUHU ITOTO CHOpa, TO B Cllydae MOCPEAHHYECTBA
MOCPEIHUK BBICTYMAeT TOJBKO KaK IIPOBOJHUK BOJIM CTOPOH, JIMIIEHHBI TIpaBa MPUHUMATH
caMocTosiTeNIbHOE pemenue” <175>.

<175> Amnypo B.H. IOpuanyeckas mnpupona MexIyHapOoJHOIO KOMMEPUYECKOro apOuTpaxa.
Bomnpocs! Teopun u npaktuxu. M.: Ilpocnexrt, 2000. C. 39.

B nuteparype Takxke yka3bplBaeTcsl Ha OTJIMUME MEXy apoutpaxem ad hoc n mocpeAHUUECTBOM.

Bo-nepBbix, apoutpax ad hoc B Buie GUrypbl KOHKPETHOTO I'pakJaHMHA-CIEIIMAINCTa, COTIAaCHOTO
ObITh apOUTPOM B KOHKPETHOM CIIOpE, MOSBISETCS JIMIIb TOIJa, KOrja K HEMY C COOTBETCTBYIOLIEH
npock00il 0OpaIiaTcss yYaCTHHKM CIIOpa; MOCPEIHUK >K€ MO3MLHMOHMPYETCs KaKk TAaKOBOW emie J10
oOpalleHus: K HeMy, OH IIpeJylaraeT CBOM YCIyI'H B Ka4eCTBE ITOCPEIHUKA JTI0OOMY U KaXKJIOMY CYyOBEKTYy
NPEINPUHIMATENBCKON JeSITeIbHOCTH; TIOCPEHUK SBISETCS OAHUM M3 MPOPECCHOHATBHBIX YUaCTHUKOB
PBIHKA MPAaBOBBIX YCIYT.

Bo-BTopeix, apbutpaxk ad hoc mpusBaH paspemarh KOMMEpPYECKHE CIOpBI; XOTS B MpoIiecce
paszOupatennpcTBa criopa apoutpaxem ad hoc criopsimmMu CTOPOHAMH MOXET OBITh 3aKJIIFOYEHO MHUPOBOE
COTJIallIeHNe, BCE K€ CTOPOHBI MEPENaoT CIop Ha paccMoTpeHue apbutpaxka ad hoc Tak ke, kKak U Ha
PacCMOTPEHHE HWHCTHTYIIMOHAIBHOTO TPETEHCKOro CyJa, B IEIAX pPa3pelieHHs] Cropa W IONTYyYCHHS
peuienus mo geny. K mocpeqHuky e CTOpOHBI CIIopa 0OpaliaroTcsl He B IIETSX BRIHECEHUS PEIICHNUs, a B
LENAX yperyJMpoBaHUs pa3HOIVIACHMM IO  CIOpPY, MPUMHPEHUS W JOCTHIKEHUS MHPOBOIO
(IpUMUPHUTETHLHOTO) COTJIAIIEHUS C TeM, YTOOBI He 00paIiaTbes B Cy1 WK TpeTeckuii cya <176>.
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<176> MexnayHapoaHoe kommepueckoe mpaso / [lox obmr. pen. B.®. [Tonmongonyno. M.: Omera-JI,
2004. C. 202.

Crnenyer oOpaTuTh BHUMaHHE, YTO OOpalleHHe K HMPUMHPHTEIBHON IMPOLEaype HEpaBHO3HAYHO
MPETEH3MOHHOMY TOPSAAKY JOCYJeOHOro paspemieHuss cropa - 0co0oil (MHMCbMEHHOH) Mporexype
YPETyJIHpPOBaHUS CIIOPA CAMUMH CIIOPSAIIMMHI CTOPOHAMH.

[IpeTeH3UOHHBI TOPSIOK ypPEryJIMpOBaHUS CIOpa MPEACTAaBISET COO0OW MPUMHUPUTEIBHYIO
IIPOLENYPY, HA4aJOM KOTOpPOHM SIBISETCS HAIPABICHUE OJHOM CTOPOHOM IPETCH3UH, COIEpIKalleH
TpeboBaHHEe 00 ONpENeIEHHOM IIOBEIEHUU B aJpec APYroil CTOPOHBI (IIPEAIOoIaraéMoro HapylIuTes)
<177>.

<177> PoxkxoBa M.A., Emucees H.I'., CxkBopuoB O.}O. JloroBopHoe mnpaBo: corjameHus o
I0JICYIHOCTH, MEXAYHAPOJHON MOJICY IHOCTH, IPUMHUPUTENBHOM MpoLelype, apOuTpakHOE (TpeTeicKoe)
u mupoBoe cornaimienus / [Tox obmieit pea. M.A. Poxkosoii. M.: Cratyt, 2008. C. 396.

['oBopst BOOOIE O 3HAYMMOCTH TPETCH3MOHHOTO TIOPSJKA YPETYJIUPOBAHUS CIIOPa, CIEAyeT
YKa3atb, 4YTO OCHOBHAasd 3ajjadya €ro HnpuMCEHCHHUA COCTOUT B TOM, 4TOOBI HO6yIII/ITI) CTOPOHBI
CaMOCTOSITENIHO ~ YPETYJIHpPOBAaTh BO3HUKIIUN KOH(JIUKT WM JIMKBUIUPOBATH OOHAPYKHBIIYHOCS
HEOMPEACIICHHOCTh B WX OTHONICHHSIX. Ero HCIOJIb30BaHHE TO3BOJIIET CTOPOHE, IpaBa KOTOPOWM
MPEIOIaraloTcsl HapyIICHHBIMH, JOBECTH JO CBEACHUS JIPYrodl CTOPOHBI  (IPEIIoiaracMoro
HapyIlIUTeNsl) CBOM TpeOOBaHMs, a HAPYIIMTENIIO - JOOPOBOJBHO YAOBJIETBOPUTH OOOCHOBAHHBIC
TpeOOBaHUs, HE JOMYCKas BO3MOXHOCTH IEpeaud BOSHUKILETO CIIOpa Ha PACCMOTPEHHUE Cy/Ia.

ITo maTtepnanam npaktukn MKAC.

[Ipu ycTaHOBIEHUU B JOTOBOPE CTOPOH MPETEH3MOHHOTO MOpSIKA MPEIbSBICHUS TpeOOBaHMIA
COCTaB apOuTpaka MPOBEPHUT, OBLIT JIU OH COOIO/IEH.

Tak, mo aeny ot 19 ¢espans 2008 r. N 24/2007 uck ObUT IpebsIBIEH POCCUHCKOM opraHu3anuei K
¢uHCKON (pupMe B CBS3U C HEYIJIATOM apeHAHOM IJIaThl 32 HEABMKUMOE UMYLIECTBO, MPEAOCTaBICHHOE
UCTLIOM OTBETUYMKY B apeHIy IO AOrOBOPY, 3aKIIOUYEHHOMY cTopoHamu 29 asrycra 2005 r. Ha cpok ¢ 15
aBrycta 2005 r. mo 14 asrycra 2008 r. Mcren TpeGoBan BbICENEHUS OTBETUYMKA M3 3aHMMAEMOIO
MIOMEILEHUS B CBSI3U C MPEKPAIICHUEM JOrOBOPA apEH]Ibl; B3bICKaHMs C OTBETUYMKA HE BBIIJIAYEHHON UM
apeH/JHOM IIIaThl M JIOTOBOPHOM HEYCTOMKM 3a HapyLIEHHE CPOKOB BBIHECEHUs ApPEHIHOM IUIATHI;
BO3MEILEHHs] TOHECEHHBIX UCTIIOM YOBITKOB U PACX0/I0B 10 YIUIaTe apOUTpaXkHOTro cOopa.

(...) Komnerenmuas MKAC 1o paccMOTpEeHHIO HACTOSIIIETO Jieja OCHOBBIBACTCS HA apOUTPaKHOU
OTOBOpPKE, COTJIACOBAaHHOM CTOpOHaMU B CT. 8 qoroBopa. Kak ciemyer u3 cT. 8 qoroBopa, cTopoHaMH ObLI
COTJIACOBaH MOPSIOK Pa3pEeIICHUS CIIOPOB, COCTOSIIIIMN U3 HECKOJIBKUX CTaIUM.

B nynkre 8.1 cT. 8 cTOpoHamMM OBUI COIJIACOBAaH MOPSJIOK JIOCYA€OHOTO YperyJIMpOBaHus,
BKJIIOUAIOIMN MPOBEJEHUE TIEPErOBOPOB U MpPEAbSBICHUE MPETEH3HH, Ha KOTOPYIO CTOpPOHAa,
IIOJIyYMBILIAsl U PACCMOTPEBIIAs IIPETEH3UIO, HAIIPABJIET OTBET B TeueHue 20 THEH, UCUUCIISAEMBIX C 1aThl
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MOJIyYCHHS MPETeH3HUU. V3 MMEIONIMXCs B MaTepraax Jeja JOKyMEHTOB CICAYeT, YTO JaHHBIH HOPSI0K
HUCTIIOM OBLI COOJIIOEH.

Cnenyromiasi craausi pa3peuieHusi cropon, coryiacHo 1. 8.2.1 u 8.2.2 cr. 8 moroBopa, BKIIOYaiIa
paspeleHue CHopoB B CyIeOHOM TMOpsIKe U000 B ApOWTpakHOM cyjae ropona MOoOCkBE (Tpu
MOJIBEIOMCTBEHHOCTH CIIOpa apOUTpaXHBIM cynaaM), Ju00 B cydax oOIed HOPUCIUKLIUU [0 MECTY
HaXO0XJICHUS apeHoaarens (Mpy MOABEAOMCTBEHHOCTH CIIOPOB CyAaM OOIIeH IOPUCIUKINH...) <178>.

<178> Ilpaktuka MexayHapoIHOTO KOMMeEpUecKoro apoutpaxuoro cyna npu TIIIT P® 3a 2007 -
2008 rr. / Coct. ML.T". Po3en6epr. M.: CratyT, 2010. C. 259 - 268.

OCOOEHHOCTBIO IPETEH3MOHHOI'0 NMOPSAIKA YPErYJIUPOBAaHUS CIIOpa SBJSETCSA TO, YTO OH MCIIOJIHSET
nBe (YHKIWHU, a IMEHHO NMPUMHUPHUTEIBHYIO (HAIpaBlIeH Ha ypEeryJIUpOBaHHE CIIOpa MEXIY CTOPOHAMHU
WIN JIMKBUJALMIO HEONPEAEICHHOCTH B X OTHOLICHMSX IyTEM JIOBEICHHs TPeOOBAaHUS OJTHOW CTOPOHBI
70 CBEIEHUS JApPYyroil CTOPOHbI M pe3yJbTaTOB HX PAaCCMOTPEHUs JPYrod CTOPOHOH) H
JI0Ka3aTeIbCTBEHHYIO (CIyXKMT J0Ka3aTeIbCTBOM INPEABSABICHUS OJHUM JIMLOM TpeOOBaHUS APYroMy
JUILY, @ HEPEAKO U PE3yJbTAaTOB PACCMOTPEHHUS 3TOT0 TPEOOBAHUS APYTUM JIULIOM).

Mexay Tem mpoueaypa JOCyAeOHOro pa3pelieHus Cropa JOCTaTOYHO MOAPOOHO Oblia
periiaMmeHTHpoBaHa eme B [losokeHWH O TPETEH3MOHHOM TMOPSAKE YPEryJIUpOBaHUS CIIOPOB,
yrBepxkaeHHOM [loctanoBnenuem BepxoBnoro Coseta P® ot 24 uions 1992 r. N 3116-1 (nmanee -
[Tonosxenue o nmpeTeH3noOHHOM nopsiake) <179>.

<179> Jlannoe Ilonoxenue yrpatuio cuiy B cBsizu ¢ BBeaeHueM AIIK P® 1995 r., t.e. ¢ 1 utons
1995 1.

HazBannoe Ilonoxkenue o MNPETCH3UOHHOM IIOPAAKE YCTaHABJIIMBAJIO HpeTeH3I/IOHHLII>'I MOpAA0K
YPEryJIupoBaHusd CIIOPOB MCKAY MNPCANPUATHAMUA, YUYPCIKACHUAMU, OpraHu3alvsiMud, OpraHaMu
FOCY,I[apCTBeHHOﬁ BJIACTU U YHIPABJICHUA, I'PpA)KAaHAMU-TIPCATNIPUHUMATCIISIMU.

OCHOBHEBIC TpC6OBaHI/I$I, KOTOPBIC B COOTBCTCTBHUH C ITonoxenuem o MPETCH3NOHHOM ITOPAIKE
MNpEABABIISIINCH K IPCTCH3UMH, ObLIH CJICAYIOIIUMMU:

1) mpereH3us A0mKHA OBITH COCTaBJICHA B MUCbMEHHOW (popMe W MOAMHCAHA PYKOBOJIUTEIEM HIIH
3aMECTUTENIEM PYKOBOIAUTENS OPTaHU3ALNU, TPAKIAHUHOM -ITPEAIIPUHUMATEIIEM;

2) conep)KaHHWE MPETEH3UM J[OJDKHO BKIIOYATh: TPeOOBaHUS 3asBUTENS; CYMMYy IHpPETEH3UHU U
00OCHOBAHHBIN €€ pacueT, €Cliu MPETeH3Us MOUICKHUT ACHEKHOH OIeHKe; 00CTOATENLCTBA, HA KOTOPBIX
OCHOBBIBAIOTCSI TPEOOBAHUS U JI0KA3aTEIbCTBA, IOATBEPKAAIONINE UX CO CCBIIKOM Ha COOTBETCTBYIOLIEE
3aKOHOJATEIbCTBO; IIEPEYEHDb MPUIIAracéMbIX K IPETEH3UH JOKYMEHTOB U JIPYTUX J10KA3aTENIbCTB; MHbBIC
CBEICHUSI, HEOOXOIUMBIE Ul YPEryJIUpOBaHus CIOpa;

3) MMPETCH3UA paCCMAaTPUBACTCA B TCUYCHHC 30 JHEeH co IHsA MOJIyUCHUs, C€CIIN HHOM CpOK HEC
YCTAHOBJICH COIJIaICHUEM CTOPOH, MCEKAYHApPOJIHBIMHM JOroBOpaMH, a TaKXKE KOHTpaKTaMH C
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MHOCTPAaHHBIMU (QUpMaMM - 1O TPeOOBAaHHIO 3aKa34MKOB M IIOCTABLIMKOB TOBApOB [yl HIKCIOPTA,
3aKa34MKOB M TPy30I0Jydaresied HMIIOPTHBIX TOBApOB, OPraHMU3alMi, BBIIOJHAIOIIMX 3aKa3bl Ha
HMIIOPT;

4) mpeTeH3us I0JKHA OTIIPABIIATHCS 3aKAa3HBIM WM LIEHHBIM NMUCHMOM, 110 Tenerpady, Teneraimy, a
TaK)Xe C UCMOJIb30BaHUEM HHBIX CPE/ICTB CBSI3U, OOECIeUnBaOIINX (PUKCUPOBAHUE €€ OTIPABIICHUS, JTHO0
Bpy4aeTcs MO/ PACIIUCKY;

5) K TpereH3ud MAODKHBI OBITh MPUIIOKEHBI MOAJUHHBIE JOKYMEHTHI, IMOATBEPKAAIOIINE
MpeIbSBICHHBIC 3asBUTEICM TPEOOBAHUS, MU HAJICKAIINE 3aBEPEHHBIC KOMUU JIMOO BBIMMUCKHU U3 HUX,
€CJIM ATH IOKYMEHTBI OTCYTCTBYIOT Y APYTOM CTOPOHBI.

B HaCTOAICC BpEMs BBIACTIAIOT YCTBIPC PASHOBUAHOCTHU MMPETCH3NOHHOI'O nopsiika
yperyinupoBaHus CIiopa:

1) oOs3arenbHBI MPETEH3UOHHBIA MOPSAOK YpPEryJupoBaHUs cropa (IPETeH3UOHHBIH NOPSIOK,
00513aTeNIbHOCTh KOTOPOT'O YCTAaHOBJICHA (heZiepaibHbIM 3aKOHOM).

Takoro posa noy0KeHUs COJIEPIKATCS, HATIPUMED:

B 1. 2 cT. 452 'K P®: "TpeboBanre 00 M3MEHEHUN WM O PACTOPIKEHUH JIOTOBOPA MOXKET OBITh
3asIBJICHO CTOPOHOM B CyJI TOJIBKO ITOCJIE MOJyUYEHUsI 0TKa3a JPyroil CTOPOHBI Ha MPEUI0KEHUE U3MEHUTD
WIH PACTOPTHYTH JIOTOBOpP JHOO HEMOJy4YeHHs OTBETa B CPOK, YKa3aHHBIM B MPENJIOKEHUU WIU
YCTaHOBJICHHBIN 3aKOHOM JIMOO JOIOBOPOM, a IIPU €ro OTCYTCTBUU - B TPUALIATUIHEBHBIN CPOK";

BI. 1, 2 ct. 797 'K P®: "1. Jlo npeabsiBieHUs K IEPEBO3YMKY MCKA, BHITEKAIOIIETO U3 EPEBO3KHU
rpy3a, 0053aTeNbHO MPEIBABICHUE €My MPETEH3UU B MOPSIKE, TPEAYCMOTPEHHOM COOTBETCTBYIOIIUM
TPAHCIOPTHBIM yCTaBOM WIU KojekcoMm. 2. Mck K TepeBO3YMKY MOXKET ObITh MpeabsSBICH
TPY300TIPABUTEIEM WM T'PY30IOydaTeeM B ClIydae MOJIHOTO MM YaCTUYHOTO OTKa3a MEepeBO3YMKA
yIOBJIETBOPUTH MPETEH3UIO MO0 HETOMyYeHHsI OT MePEBO3YHKA OTBETA B TPUILIATHIHEBHBIN CPOK";

BIL 1 cT1. 161 Konexca BHyTpeHHero BoaHoro tpancnopra P®: "Jlo npeabsBiieHns UCKa B CBA3H
C MEepeBO3KOM naccakupa, Oaraxa, rpy3a K MEpeBO3YMKY WM B CBA3M C OyKCHPOBKOW OyKCHpPYyEeMOTo
00BbeKTa K OYKCHPOBIIMKY OOS3aTE€IbHBIM SBISETCA NPEIbSIBICHUE NPETEH3UHU K IEPEBO3UYMKY WU
OyKCUPOBIIUKY";

B n. 3 cr. 124 Bo3aymHoro koaekca P®: "Jlo mpenbsBieHUs K MEPEBO3UMKY HCKa B CiIy4ae
HapylIEeHHUs JI0roBOpa BO3AYLIHOW IMEPEBO3KU Ipy3a WIM J0roBOpa BO3IYLIHOW IMEPEBO3KU IOYTHI
MIEPEBO3UUKY IPEIbABISETCS MPETeH3Us";

B 1. 1 cT. 403 Kogexca Toprosoro mopemyiasanus P®: "Jlo npenbsBieHus NepeBO3UnUKy HCKa B
CBSI3M C MEPEBO3KOI Ipy3a B KaboTaxe 005S3aTeIbHBIM SBIISETCS MPEIbIBICHUE IEPEBO3UUKY MTPETEH3UU"

u ap.;

2) HOPMaTUBHBIM MPETEH3UOHHBIM MOPSIOK YpEeryJIupoBaHUs cropa (IPeTeH3UOHHBIH MOPSIOK,
pEeKOMEeHalMU 00 MCIOIb30BAHUU KOTOPOTO COJIEPHKATCS B 3aKOHONATENBCTBE W MHBIX HOPMATHUBHBIX
MIPABOBBIX aKTaX, MPU TOM YTO JAHHBIA MOPSAIOK HE MPEAYCMOTPEH (eiepalbHBIM 3aKOHOM B KauecTBe
00513aTEIBLHOTO).
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Taxoro poaa MmoJ0XEHUA COACPKATCA, HAITPUMED:

B II. 4 cT. 55 @enepanbHoro 3akona "O cesa3u'': "B ciydyae HEMCIIONHEHNS WM HEHAJIEKAILETO
UCIIOJHEHUsT 0053aTeNbCTB, BBITEKAOIUX M3 J0roBopa 00 OKa3aHUU YCIyr CBSA3M, I0JIb30BATellb
yCIyraMH CBSI3H JI0 OOpAIICHUs B CY MPEIBSIBIISET ONEPaTOPy CBSI3U MPETEH3UIO";

B a03. 1 cr. 37 ®enepanbHoro 3axkoHa 'O mouroBoi cBsizu': "lIpu HEUCHOJHEHUM WU
HEHaJJIeXKallleM HCIIOJIHEHUH 00s3aTeNbCTB 0 OKA3aHUIO YCIIyT IOYTOBOM CBSI3M I10JIb30BATENb YCIIYT
MIOYTOBOM CBSI3U BIIPaBe IMPEABABUTH OIEPATOpPy IIOYTOBOM CBSI3M MPETEH3UI0, B TOM YHUCIE C
TpeOoBaHUEM O BO3MEIICHHUH Bpeaa';

3) MOrOBOpHBIN MPETEH3UOHHBIA MOPSAJOK YPEryJlUpoBaHHs cropa (MPeTeH3UOHHBIH MOPSIOK,
COIJIACOBAHHBIM CTOPOHAMM B IOTOBOPE).

Takoro poaa IOJIOKCHUA COLACPIKATCA, HAIIPUMCEDP:

B cT. 311 I'K P®: "Kpenurtop BnpaBe He IPUHUMATh UCIIOJIHEHUS 00s3aTENIbCTBA 110 YACTSIM, €CIIU
MHOE HE MpEeIyCMOTPEHO 3aKOHOM, HHBIMH IIPaBOBBIMHM AaKTaMH, YCJIOBUSMH O0s3aTeNbCTBA U HE
BBITCKACT M3 00BIYACB JICTIOBOI0 000POTa HIIM CYIIeCTBa 00s13aTeIbCcTRA'

B m. 2 cr. 328 'K P®: "B cnywyae HempenocraBieHHs 00S3aHHONW CTOPOHOW OOYCIOBIEHHOTO
JIOTOBOPOM HCITOJIHEHUS 0053aTeIbCTBA JINOO HATMUKs 00CTOSTENBCTB, OUEBUHO CBUETENIbCTBYIOIINX O
TOM, 4YTO TaKO€ MCIIOJHEHUE He OyJIeT MPOU3BECHO B YCTAHOBJIEHHBINH CPOK, CTOPOHA, HA KOTOPOH JICXKUT
BCTPEUHOE HCIIOJHEHUE, BIIPABE MPUOCTAHOBUTH HCIIOJIHEHNE CBOETO 00A3aTeNIbCTBA TU00 OTKA3aThCSI OT
HCIOJIHEHUS 3TOro 0053aTeNbCcTBA U TOTPEOOBAaTh BO3MEILIEHHSI YOBITKOB.

Ecin 00yCIIOBICHHOE JTOTOBOPOM HCIIOTHEHHE 00s3aTeIhCTBA MPOU3BEICHO HE B MOJTHOM 00BEME,
CTOPOHA, Ha KOTOPOM JIEKUT BCTPEYHOE HCIOIHEHHE, BIIpPaBe MPHOCTAHOBHUTH HCIIOJHEHUE CBOETO
00s13aTeNbCTBA WJIM OTKA3aThCsA OT HCIIOJIHCHUS B YacTH, COOTBETCTBYIONICH HEMPEIOCTABICHHOMY
HCIIOJIHCHHUIO";

B a203. 1 m 3 . 2 cT. 344 T'K P®: "3anoronep:kareiab OTBEYAET 3a MOJHYIO WIM YaCTUUHYIO yTpaTy
WIN TIOBPEX/IEHUE TIepelaHHOrO eMy IpeaMeTa 3aj0ra, eClIi He JIOKaKeT, YTO MOXKET ObITh OCBOOOXK/IEH
OT OTBETCTBEHHOCTH B COOTBETCTBHUHU cO craTheil 401 I'K P®;

Ecnu B pe3ynbpTare NMoBpexIeHUs MpeIMeTa 3aj0ra OH U3MEHUJICS HACTOJIBKO, YTO HE MOXKET OBITh
UCMOJB30BaH MO MPSIMOMY HAa3HA4E€HHUIO, 3aJ0rofaTelb BIPaBE OT HEr0 OTKAa3aTbCsl M MOTPeOOBaTh
BO3MELIEHMS 3a €T0 yTpary';

B . 4 c1. 357 'K P®: "[Ipu HapyuieHuu 3anorogareieM YCJIOBHUH 3ajora TOBapoB B 00oOpoTe
3aJI0ro/iep>KaTeb BIPAaBe IIyTEM HAJIOXKEHHMS Ha 3aJI0KEHHBIE TOBapbl CBOMX 3HAKOB M IedyaTed
IIPUOCTAHOBUTH OINEPALMU C HUMU JI0 YCTPAHEHUS HApyLIeHUs";

B 1. 1 ct. 376 'K P®: "T'apant orka3piBaeT OeHeuIMapy B YIOBIETBOPEHUHU €ro TpeOOBaHUS,
€ClIi 3TO TpeboBaHKE JUO0 MPUIIOKEHHBIE K HEMY TOKYMEHTHI HE COOTBETCTBYIOT YCIOBUSM TapaHTUU
100 MpeICTaBIeHbl TAPAHTY MO OKOHYAHUU OIPEIEICHHOTO B TapaHTHH CPOKa.

[lapanT gomKEeH HEMEIJICHHO YBEIOMUTh OecHedunmapa o0 OTKa3e YIOBJICTBOPUTH €r0
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TpeboBaHue";

B 1. 2 cT. 405 'K P®: "Ecnu BcieacTBue NpoCpOUKH JTOHKHUKA UCIIOJIHEHHE YTPaTHIIO UHTEPEC
JUIS. KPEAUTOPA, OH MOXKET OTKA3aThCsA OT MPUHATHUS UCIOJIHEHUS U TpeOOBaTh BO3MEILECHUS YOBITKOB" U

Ap-;

4) yBeIOMUTEIbHBII MIPETEH3UOHHBIM MOPAIOK (IIPETEH3UOHHBIN MOPAIO0K, KOTOPBIA UCIOIB3YETCS
B OTCYTCTBHUE COIJIAIIEHUS O €T0 UCII0JIb30BAHUH CTOPOHAMU KOHKPETHOTO JJOrOBOPA).

PaccmatpuBass ~ BOmpochl  NPETEH3HMOHHOTO  IOPSAKA  YPeryJupoBaHUS  KOH(JIMKTA,
IPEAyCMOTPEHHOIO COTJIALIEHUEM CTOPOH, 1I€JI€CO00Pa3HO OTMETHUTh, YTO OH JIOJDKEH OTBEYaTh OOIIUM
NPUHINAIAM PUMUPUTEIBHBIX MPOLEAYDP, @ UMEHHO OCHOBOIIOJATAIONMIEMY IPHHIUITY TPUMHPHTEIBHBIX
nporenyp - NPUHLUIY JOOPOBOJIBHOCTH. VIHBIMU CIIOBaMH, MPETECH3MOHHBIA HMOPSIOK MOApa3yMeBaeT
TOJIBKO JI00pPOBOJIBHOE OOpAIlleHHE CIIOPSIIUX CTOPOH K €ro MCIIOJIb30BAHHIO, IIPH TOM YTO Ja)Ke HayaB
€ro, CTOpoHa (CTOPOHbI) Ha JTIOOOM 3Tare MOXKET IPEKPATUTH €TI0 UCIO0Ib30BaHUE.

Takum o0pa3oMm, BHE 3aBUCUMOCTH OT TOT'O, COAEPXKUTCS JIM B COIJIAIIEHUHU O MPETEH3MOHHOM
MOPSAJIKE yKa3aHME Ha IIOCJIEJICTBUS €ro HecoOroJeHus (B BUJIE JIMIIEHHUS APYroil CTOPOHBI MpaBa
IpeabsBIEHUs. UCKa) JMOO HET, CTOPOHA, OTKa3zaBLIascid OT IMPETEH3HMOHHOIO MOpPsIKa, KOTOPBIH
YCTaHOBJIEH COTJIAIICHHEM CTOPOH, HE MOXeT OBITh TOHYXJaeMa K HCIIOJb30BaHUIO 3TOU
IPUMUPUTEIBHON MIPOLETYPHI.

Kak ormeuaer M.A. PoxxkoBa, JaHHBINM BBIBOJ, K COXAICHHIO, HE HaXoauT nojaepxkku B AIIK P®D,
KOTOpBI, HAMpOTUB, MpPEAyCMaTpHUBAaeT O0S3aTeIbHOCTb COOJIIOICHUS MPETEH3UOHHOTO MOpsAKa, He
TOJBKO YCTAHOBJIEHHOTO 3aKOHOM, HO M MPEIyCMOTPEHHOrO JIOTOBOPOM CTOpPOH. Peub wumuer o
MOJIOKEHUAX JICUCTBYIOIIETO MPOLECCYaIbHOIO 3aKOHOJATENIbCTBA, JIOMYCKAIOIMIMX BO3BpALLEHUE
HMCKOBOTO 3asBJICHHS MO0 TPUYMHE HECOONIOACHUS TMPETyCMOTPEHHOTO TOTOBOPOM MPETEH3UOHHOTO
MOpSAZIKA, W TIOJNOKEHUSX, JOMyCKAIOIINX, €CIM MCKOBOE 3asBIIEHHWE OBLIO MPHHITO K MPOU3BOJICTBY,
OCTaBJICHHE €ro 0e3 pacCMOTPEHHUs, €CIM HCTIOM HE COOJIOJIEH MPEeayCMOTPEHHBIM JOTOBOPOM
MIPETEH3MOHHBIN MOPSIOK YperynupoBanus crnopa <180>.

<180> PoxkoBa M.A., Emucees H.I'., CxkBopuoB O.}O. JloroBopHoe mnpaBo: corjameHus o
MIOJICYIHOCTH, MEXAYHAPOJHON MOICYAHOCTH, IPUMHUPUTEIBHON IPOLEaAype, apOuTpakHOE (TpeTelcKoe)
u mupoBoe cornamenus / [log obmeit pen. M.A. Poxxkosoii. M.: Craryrt, 2008. C. 391.

YkazaHHOE BBIIIIE BOBCE HE 03HAYAET, YTO €CIU CTOPOHBI H30pai MPUMHUPHUTENBHYIO MPOLEAYPY B
(dhopme MPeTeH3NOHHOTO MOPSIKA U 3aKJIIOYIIIN COTJIalieHue 00 3TOM, TO OHU W30aBJICHBI OT HETAaTUBHBIX
MOCIIEACTBHI €ro HeCOOTI0ICHHSI.

Bo-niepBbIX, HecoOI0[eHHEe MPETEH3MOHHOIO MOpsAIKa OKa3blBa€T OTPOMHOE BIMSIHME Ha 00beM
YJIOBJIETBOPEHUS HCKOBBIX TpeOOBaHMU, a HMHOTJa M Ha caMy BO3MOXHOCTb MX YJOBJIETBOPEHHS.
Hanpumep, cormacuo n. 2 cr. 483 'K P®, mokynarens o0si3aH M3BECTHTHh MpOJaBla O HapYUICHUH
YCIIOBUH JIOTOBOPA KYIIM-MIPOAAXKH O KOJUYECTBE, 00 aCCOPTUMEHTE, O KayecTBe, KOMIUIEKTHOCTH, Tape
u (n1M) o0 ymakoBKe TOBapa B CPOK, MPEIYCMOTPEHHBIM 3aKOHOM, MHBIMU IMPABOBBIMU aKTaMH WM
JIOTOBOPOM, TPOJIABEI] BIIPABE OTKA3aThCS IMOJHOCTHIO MM YaCTHYHO OT YAOBJIETBOPEHUS TpeOOBaHUI
IIOKYTIATEeNs O Iepeadye eMy HeJOCTAIOMEro KOJIM4eCcTBa TOBApa, 3aMEHE TOBApa, HE COOTBETCTBYIOIIETO
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YCIIOBHSIM JIOTOBOpa KYIUIU-TIPOJIAXKH O KA4eCTBE WJIM 00 acCOPTUMEHTE, 00 yCTPaHEHUH HEJIO0CTATKOB
TOBapa, O JOYKOMIUICKTOBAaHMUM TOBapa WJIM O 3aMEHE HEKOMIUIGKTHOTO TOBapa KOMIUICKTHBIM, O
3aTapuBaHuu MU (WIKM) 00 ymakoBKe ToBapa JMOO O 3aMeHe HEeHaJIeKalled Tapbl W (MJIM) YINaKOBKHU
TOBapa, €CIU JIOKAKET, YTO HEBBINOJIHEHHWE JITOTO TMpaBHUiIa MOKyHaTeleM IMOBIEKIO HEBO3MOXKHOCTH
YJIOBJICTBOPUTH €r0 TPEOOBaHUS WIIM BJICYET JJISl TPOJABIla HECOM3MEPUMbIE PACXOJIbI 110 CPABHEHHUIO C
TEMH, KOTOPBIE OH IOHEC Obl, ecii OBl ObIIT CBOEBPEMEHHO M3BEUICH O HAPYIIEHUH JIOTOBOPA.

Bo-BTOpBIX, K CTOpOHE, OTKa3aBIIEHCS OT KCIOJb30BAaHUS YCTAaHOBIEHHOW JOrOBOPOM
MPUMHUPUTEIBHON TPOIEAYPhl, MOTYT OBITh MPUMEHUMBI MEpPBI, MPEAYCMOTPEHHBIC 3aKOHOM. Tak, B
coorBercTBUU ¢ 4. 1 c1. 111 AIIK P® B cinydae, ecinu criop BO3HUK BCJIEJICTBUE HAPYIICHUS JIMIIOM,
YYaCTBYIONIMM B Jielie, MPETCH3MOHHOTO WJIM HWHOTO JOCYJIEOHOTO MOpSIKa yperyJupoBaHUs CIOpa,
MPEeyCMOTPEHHOTO (pelepadbHBIM 3aKOHOM WJIM JOTOBOPOM, B TOM 4HCII€ HapylIeHHs CpoKa
MIPEJICTABJICHHS OTBETA HA MPETEH3HI0, OCTABJIICHUS MPETEH3UU 0€3 O0TBETa, apOUTPAKHBIA CYJ OTHOCHT
HAa 3TO JIULO cyAeOHbIe pacXoabl HE3aBUCUMO OT PE3yJIbTaTOB PACCMOTPEHUS Jena.

B npaktuke MKAC npu TIIIT P® Bcrpedanuch citydan, KOrja OTBETYUK OCIIapUBaJl KOMIIETEHLIUIO
apOuTpaka, IMOCKOJbKY, II0 €r0 MHEHMIO, UCTELl HE BBINOJHWI YCIOBHE KOHTPAaKTa O HEOOXOIUMOCTH
MPUHATHS BCEX MEp AJI1 MUPHOTO YpEryJaupoBaHus pasHoryiacuil. OCHOBaHMEM JJIsl BO3paKEHUN OBLIO
BKJIIOYEHHE B apOUTPAKHYIO OFOBOPKY IOJIOKEHHUS, YTO B CIy4yae pa3HOIJIACUIl CTOPOHBI IPUMYT MEphI K
UX YpEeryJupOBaHUIO, a €CJIU COIJIAIIeHUs JOCTUTHYTh HE yaanoch, ciop nepenaercs B MKAC. B takux
ciaydyasx MKAC ucxogur u3 TOro, 4ro IpaBo CTOPOH YPETYJIHpPOBAaTh CIOP MHUPHBIM IIyTEM SBIISIETCA
(baKyITbTaTUBHBIM (€CIT KOHTPAKT HE MPETyCMaTPUBAET MHOTO) U HE JIMIIAET CTOPOHBI ITpaBa 00paTUTHCS
B apOUTpaxX, MUHYS IPUMHUPUTENIbHYIO Npoleaypy. B ceoux pemennsx MKAC noguepkuBaet, yTo Takas
apOUTpakHasi OrOBOpKAa HE MOXKET paccMaTpUBAThCS B KadeCTBE O00S3aTENbHOrO JOCYAEOHOTO
IIPETEH3UOHHOTr0 MOpsi/IKa. Y cioBue 00 00s13aTeIbHOM NPETEH3MOHHOM MOPSAKE JOJKHO OBITh IPSMO U
HEJIBYCMBICIICHHO OTPa’K€HO B KOHTPAKTE.

Paccmotpum HekoTopble mpuMeps! u3 npaktukd MKAC.

1. TIockONBKY KOHTpAKT HE MpeayCMaTpUBaJl HHOTO, IIPABO CTOPOH YPETryJIHPOBATh CIIOP MUPHBIM
nyTeM siBjsieTcsl (paKkyJIbTaTUBHBIM M HM B KOEM CIIydae He JIMIIAET CTOPOHBI MpaBa MpelbsBUTh HCK B
apOuTpaXx, MUHYSl IPUMHUPHUTENBbHYIO TIPOLIEAYDY.

[To nemy ot 11 umrons 1996 r. N 188/1995 uck Obul mpeabsiBI€H POCCUHMCKON opraHuzanuen K
KaHaJCKOM (ppMe B CBA3M € HEIONOCTABKON U MMPOCPOUKON TOBApa, OIUIAYEHHOT0 aBaHCcoM. Cchliasich Ha
YCIIOBUS KOHTPAKTA, 3aKJIOYEHHOT0 CTOpOHaMu B aBrycte 1994 r., ucren TpeGoBai Bo3BpaTta CTOUMOCTH
HEJOIMOCTABIEHHOTO TOBAapa, a TaK)K€ YIUIaThl HEYCTOMKM 3a HEAOINOCTaBKYy M IEHH 3a MPOCPOUKY
IIOCTaBKH.

<..> B BbiHecenHoM MKAC pemienuu, KOTOpbIM UCK OBLIT MOJHOCTHIO YJIOBJIETBOPEH, YKa3aHO, B
yactHocTH, cienyromee: MKAC cuuraer, 4ro m. 8 KOHTpakTa HE ONpEAEIHS KOHKPETHYI (opmy
IIEPETOBOPOB B Cydae BO3HUKHOBEHMS pasHorimacuid. Kpome Toro, mnOCKONBKY KOHTPAakT He
npeaycMaTpuBall HHOTO, IPABO CTOPOH YPETrYJIMPOBAThH CIIOP MUPHBIM Iy TEM SIBIIsIETCS (PaKyIbTaTUBHBIM
Y HU B KOEM Cllydae He JIMILIAET CTOPOHBI MpaBa MPEeAbIBUTh UCK B apOUTPaK, MUHYS IPUMHUPUTEIBHYIO
npornenypy. Takum o6pazom, MKAC npusHan cCbUIKY OTBETUMKA HA M. § KOHTpaKTa Kak Ha OCHOBaHHE
0TKa3a B YJIOBJIIETBOPEHUU UCKOBBIX TpeOOBaHUI HecOCTOATENbHON <...> <181>.

www.consultant.ru Crpanuna 87 u3z 185
HaJeKHasl MPpaBoBas NMOAAECPIKKA


http://www.consultant.ru/
http://www.consultant.ru/
https://login.consultant.ru/link/?req=doc&base=RZR&n=131673&date=20.02.2021&dst=100674&fld=134
https://login.consultant.ru/link/?req=doc&base=ARB&n=13242&date=20.02.2021

"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

<181> ApOutpaxknas npaktuka 3a 1996 - 1997 rr. / Coct. M.I'. Pozenbepr. M.: Craryt, 1998. C.
73.

2. Yka3zanue B apOUTPaKHOW OTOBOPKE KOHTPAKTa O Mepeaade cropa B TPETCHCKHI Cya B ciydae,
€CJIH CTOPOHBI HE JOCTHUTHYT COIJIACOBAHHOTO pEIIEHUS, HE MOXET paccMaTpuBaThbCi B KadecTBe
YCTaHOBIICHHSI 0053aTEIFHOTO JOCYIEOHOTO TOPSJIKA, TOCKOJIBKY MPSIMO M HEJIBYCMBICICHHO 00 3TOM He
yKa3aHo.

[To nemy ot 7 mtonst 2002 r. N 116/2001 uck Obu1 npeabaBieH mBeinapckoi pupmoii (mpoaaserr) K
poccuiickoi opraHu3anuu (IOKyIaTeidb) B CBA3M C HEMOJHOW OIIaTOM TOBapa, MOCTABJIEHHOTO IIO
KOHTPAKTy MEXIyHAPOTHON KYIUIM-TIPOIAXH, 3aKII0UeHHOMY cTopoHaMu 14 okTs6ps 1997 r. Cebunasch
Ha JIONOJIHUTEJIBHOE COTJIAlleHHEe K KOHTPAKTY, 3akiroueHHoe cropoHamu 11 aBrycra 1999 r., ucren
TpeOOoBaJ, yYUTHIBAs, YTO OTBETYMK HE BBINOJHHMI CBOETO 0053aTENbCTBA, B3BICKATH C HETO CYyMMBI
3aJI0JKEHHOCTH U JIOTOBOPHYIO HEYCTONKY 3a MPOCPOUYKY IJIaTeka, a TaKKe BO3MEIICHHE PAcXO/I0B IO
apOuTpaxxHOMY COODY.

<...> B nyHkTe 9.7 KOHTpaKTa, 3aKJIIOUYEHHOTO MEXIy HCTIIOM M OTBeTYHKOoM 14 oxTsi6psa 1997 r.,
npeaycMoTpeHo: "Bce crnopsl U pa3Horiacusi, KOTOpbIE MOTYT BO3HUKHYTh W3 HACTOSIIErO KOHTpaKTa
WIM 10 TIOBOAY KOHTPAKTa, CTOPOHBI MOMBITAIOTCA PEHIMTh IMYyTEeM corjacoBaHus. Ecmu cTOpOHBI He
JOCTUTHYT  COTJIACOBAHHOTO  pEHICHHs, CHOp paspemaercs B  ApOUTpaXHOM cyAe IpH
Topropo-npomsinieHHON manate Poccuu B 1. MOCKBe, pellieHne KOTOpOro 00s13aTelIbHO AJIT CTOPOH".

Ha ocHoBanuu yka3aHHOW CTaTbU KOHTPAKTa MOXKHO CJEJaTh 3aKJIIOYEHUE, YTO CTOPOHBI UMEIHU B
Buny MKAC npu TIII P®. B coorBerctBum ¢ . 2 Ilonoxenuss o MKAC B MKAC MoryT nepenaBatbes
CIIOPBI U3 JOTOBOPHBIX U UHBIX TPAXKIAHCKO-TIPABOBBIX OTHOIICHHUM, BOZHUKAIOIIUX MIPH OCYIIECTBICHUN
BHEITHETOPTrOBBIX M MHBIX BHJIOB MEXIYHAPOJIHBIX AKOHOMUYECKUX CBS3€H, €ClIM KOMMEpYecKoe
MpeaNpUATHE XOTs Obl OIHOI U3 CTOPOH CIOpa HaXOJUTCS 3a TPaHULIEH.

3asBlIeHHE OTBETYMKA O HECOOJIIOJEHUH UCTIIOM O005S3aTeIbHOr0 TMPETEH3MOHHOTO TMOpsaKa,
MPEAYCMOTPEHHOTO KOHTPAKTOM, HE MOXET OBITh TPHUHSATO apOWTpakeM BO BHUMAaHHUE, TMOCKOJIBKY
OTBETYUK B 00OCHOBAaHHE JAHHOTO YTBEPKJIEHHUS CCHLIAETCS JIHIIb HA TO, YTO, [0 €r0 MHEHUIO, CTOPOHBI
HE TBITAINCH PEIIUTh CIOP MO COrIacCOBaHUIO, KaK 3TO MPEAYCMOTPEHO I1. 9.7 KOHTpaKTa.

Kak monaraer apOuTpax, ycllOBHE€ KOHTpPakTa O PELICHUWU CIIOPOB IO COTJIACOBAHUIO CTOPOH HE
MOJKET PacCMaTpUBAThCS B KadeCTBE O0SA3aTEIBHOIO JOCYAEOHOr0 IMPETEH3MOHHOIO MOPSIKA, TaK KaK
yciaoBHUe 00 YKa3aHHOM IOPSAJKE JOJDKHO OBITh MPSIMO U HEIABYCMBICIEHHO MPOINUCAHO B KOHTPAKTE, a
TaKOIo yCJIOBUSI KOHTPAkKT He coaepkuT. Kpome toro, MKAC oTmeuaet, 4To UCTEl] HEOJHOKPATHO Yepe3
CBOETO IMpPEJICTABUTENS - KOHCAJITHUHIOBYI0 KOMIAHUIO - OOpaIlajcs K OTBETUUKY C MPEUIOKEHUEM 00
YPETYJIMPOBAHUM CIIOPA, O YEM CBUIECTEIBCTBYIOT MMEIOIIHECS B JI€JIe MaTepHallbl, 4 UMEHHO MHCbMa
9TOM KOMIIaHUU B aJpEC OTBETYUKA.

VYuuTeiBas BBIIEU3JIOKEHHOE W TO, YTO JAHHBIM CIIOP BO3HUK M3 JIOTOBOpA MEXKIyHAapOIHON
KYIUTH-TIPOJIAXKH TOBapa, WCTIIOM SBIsIeTCS IIBeHmapckas ¢upma, a OTBETYMKOM - POCCHUHCKOE
IOPUANYECKOE JIMI0, U YTO HCTel mojaall uckoBoe 3asBieHue B MKAC, a Takxke TO, 4TO OTBETYHK,
HECMOTpsl Ha 3asBJICHHE O HECOOJIOJEHHM MCTIOM 00s3aTeIbHOr0 J0CYJeOHOr0 NPETEeH3MOHHOTO
MOpsiIKa, HE TPENCTAaBWJI KaKux-muOo Bo3paxkeHud oTtHocutenbHOo kommereHinn MKAC, MKAC
NpU3HAJT ce0s1 KOMIETEHTHBIM pa3peluTh HACTOSAIIMN criop <...> <182>.
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<182> IIpakTnka MexxayHapoIHOro KoMMepueckoro apourpaxksoro cyaa npu TIIIT PO 3a 2001 -
2002 rr. / Coct. ML.T". Po3en6epr. M.: CratyT, 2004. C. 367 - 372.

3. IlockonabKy KOHTpPAaKT CTOPOH IMpeaycMaTpuBai o00s3aTeNbHBIA MOPSIA0K J0apOUTPaKHOTO
perynupoBaHus, KOTOpbIi wucTiioM Obul  coOmogen, MKAC mpuHSIT K pPacCMOTPEHHIO HCK,
MpeIbsBICHHBIA HA OCHOBAaHUH apOUTPAKHON OTOBOPKU KOHTPAKTA.

[To nemy ot 10 mexabpst 2002 r. N 211/2011 uck ObU1 HpeaAbsABICH POCCUHCKONW OpraHM3anueil K
repMaHCKON (upMe B CBSI3U C HEOIUIATOM TOBapa, IOCTABJIEHHOI'O I10 KOHTPAKTY MEXIyHapOIHOMN
KYIUIU-TIPOJIAXKH, 3aKIIFOYeHHOMY cropoHamu 23 okTs0pss 2000 r. TpeGoBaHust HMCTHA BKJIIOYAIIH:
HoraiieHue 3aJ0JDKEHHOCTH, YIUIATy JOTOBOpPHOro mTpada 3a IPOCPOUYKY IUIaTeXa, BO3MEIIEHUE
pacxoJoB mo apOuTpaxxHoMmy cOopy. Heomnara ToBapa OTBETYMKOM, KakK YKa3blBaJl HCTELl, BbI3BaHA
HEO0OOCHOBAHHOW NPETEH3UeH 0 KayecTBY TOBapa.

<...> B cratbe 8 "ApOutpax" KOHTpaKTa, 3aKJIFOUEHHOT'0 MEXK/Iy UCTIIOM U OTBETUUKOM 23 OKTIOpA
2000 r., mpexycMOTpeHO: "...BC€ CHOpPBI, MO KOTOPHIM CTOPOHBI HE JOCTUTHYT COIJIAIIEHUN IyTEeM
MIEpPEeroBOpoB, OyayT paccMaTpwBaThCs B MeEXIyHApOAHOM KOMMEPYECKOM apOUTpPakHOM CyJle IpH
Topropo-npomsinieHHONW nanare Poccuiickoit @eaepanuu B r. Mockse... Ciop MOXKET OBITh IIEpe/iaH Ha
paccMmoTperne Apoutpaxka mo ucreueHuu 30 JHEH mociie TMOCTYIUICHUS TPEIOKEHUS JIF000H CTOPOHBI
YPEryJIMPOBATh €ro HEMOCPEACTBEHHO MEKy CTOPOHAMH .

B cootBerctBuu ¢ n. 2 Ilonoxenus o MKAC u n. 1 § 2 Pernmamenta MKAC B MKAC moryt
MepelaBaThCsl CIIOPHI U3 JOTOBOPHBIX W MHBIX TPaKIAHCKO-TPABOBBIX OTHOIIEHUH, BOHUKAIOIINX IPH
OCYIIIECTBJICHUN BHEIIHETOPrOBBIX M HMHBIX BUAOB MEXKIYHApPOJHBIX AKOHOMUYECKUX CBS3€H, €ciiu
KOMMEpUecKoe MpeAnpusTHe XOTs Obl OJHOM M3 CTOPOH CIIOpa HAXOIUTCS 3a TpaHuleil. B ceere
M3JIOKEHHOTO COCTaB apOUTpaka KOHCTATUPOBAJ, YTO 3aKIFOUEHHBIN 23 okTs0pst 2000 r. MeX Ty UCTIIOM
Y OTBETYMKOM KOHTPAKT - 3TO JOTOBOP MEXKYHAPOJHOHN KYIUIU-TIPOAAKU TOBAPOB, & CTOPOHAMU 10 HEMY
SBIIIOTCSI POCCUICKAsl OpraHu3alus-IpoAaBel] U HeMelKas (prupma-noKynaTesb.

VY4uuTeiBas BBIIIEU3IOKEHHOE, @ TAKXKe TO, YTO UCTIIOM COOJIOAEH 00s3aTeNbHBINA 10apOUTPaXKHBII
(mpeTeH3nOHHBIN) MOPSAOK YPETYJINPOBAHUS CIIOPA, YTO MOATBEPHKIAETCS MMEIOLUIUMUCS B MaTepuasax
JieJla JOKYMEHTaMH, U IPUHUMasl BO BHUMAHHE, YTO UCTEL] MOJaJl HCKOBOE 3asBJIEHUE U MIPEICTaBIIsUI BCE
nocneaytomue 1okyMeHTsl B MKAC, a oTBeTUYMK NpeCTaBIIsT BO3paKeHUs HA UCK U APYTHE JOKYMEHTBI
B MKAC, MexayHapoaHblii KoMMepUecKuil apOuTpaxHbIil ¢y npu ToOproBo-MpOMBIIIIEHHON Manare
Poccuiickoit ®enepanuu ¢ yuetom cT. 7 3akoHa PO "O MexayHapogHOM KOMMEpYECKOM apoutpaxe"
NpU3HAJI ce0sl KOMIETEHTHBIM pa3peluTh HACTOAMMN criop <...> <183>.

<183> [IpakTka MexIyHapoaHOTO KoMMepueckoro apoutpaxHnoro cyaa npu TIIIT P® 3a 2001 -
2002 rr. / Coct. M.I'. Pozenbepr. M.: Craryt, 2004. C. 458 - 462.

[TocpenunyuecTBO - MEPETrOBOPHI.

HpI/IHI_II/Il'[I/Ia.IIBHBIM OTJIMYUECM NOCPCAHHUYCCTBA OT IMEPCTOBOPOB ABJIKICTCA TO, YTO B MCAHUAIIUU
IMIOMHMO CTOPOH NPHUHUMACT YYAaCTHUC TPEThHC JIUIO, HE3aBUCHUMOEC OT HOSI/IHI/Iﬁ CTOPOH, - MOCPECOAHHK
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(menuatop). OCHOBHOE OTJIMYME MPOLEAYPhl MEAMALUU OT cyAeOHOM (opMbl 3aluThl TpaB B
roCy/1apCTBEHHOM WJIM TPETEMCKOM Cy/I€ 3aKJIF0YAETCS B TOM, YTO ITOCPEIHHUK caM 10 ceOe He IPUHUMAET
HUKAKOTO pEIICHUS B OTHOIIEHHWM CYyIIeCTBa cropa. Bce pemieHus B paMKax IOCPEJHUYECTBA
MPUHUMAIOTCS TOJIBKO CTOPOHAMHU HA OCHOBE B3aMMHOTO corjiacus. B oTiimdme oT myOIuuHbIX CyIeOHBIX
MpoLeayp B IpOLEeAype MOCPEIHUYECTBA HET paclpeiesieHus 00sS3aHHOCTEW MO JI0Ka3bIBaHUIO, CIIOP
MEXy CTOPOHAMH Pa3pelIaeTcsi He Ha OCHOBE NMPOTHUBOOOPCTBA, a yepe3 coTpyAHudecTBo. [Ipu sToM B
MpoLeaype MOoCpeIHnYecTBa 00€ CTOPOHBI, KaK MPaBHUIIO, MOJYYalOT B3aUMHYIO TOJb3y M COXPAHSIOT
MEXIy COOOH XOpOIIWE JIeJIOBbIe OTHOLICHUA. Eciam mpu mocpeTHUYecTBE HE IMOJIyYaeTcss HAa3BaHHBIX
PE3yJIbTAaTOB, 3HAUUT, 3TO ObLIO MCEBIONOCPETHUYECTBO <184>.

<184> AnamoBa T.B. u np. IlocpegaudectBo (Memuaius) B XO3WCTBEHHBIX cynax PecryOimku
benapycs / Ilox pen. B.C. Kamenkona. 2-e u3a. Munck: [Juxra, 2012. C. 37, 38.

VY mocpeaHMyecTBa MMEIOTCS HEKOTOPBIE YEPThI, HAOMHHAIOUIME CyAeOHbIe M apOUTpakKHbIC
IIPOLEAYPBL: BEAb CyIONPOU3BOICTBO IO IPaKJAHCKUM JieJaM HaIpaBJIEHO HE TOJIBKO HA Pa3pelIcHHE
CIOpa IYTEM BBIHECEHUS PEUICHUs, HO M Ha ypEryJIMPOBAaHHE CIOpa IIyTEM 3aKJIIOYEHHsI CTOPOHAMU
MHUPOBOTO coriamieHus. Tem Oosiee Takas HapaBIEHHOCTh XapaKTEepHA JJIsl TPETEUCKUX cynoB <185>.

<185> MexnyHapoanoe kommepueckoe mpaso / [log obmr. pea. B.®. [Tononnomymno. M.: Omera-Jl,
2004. C. 202.

Mexny tem, kak otmedaer O.C. KaprneHiok, MOCpEeAHHUYECTBO U JPYrU€ MNPUMHUPHUTEIbHBIC
MpoLEYphl HE SBISIOTCA TaHaleed A BCeX KOH(JIMKTOB M Hapsiay C JOCTOMHCTBAMU HMEIOT Psij
HEJIOCTATKOB, T.€. OHU HE MOTYT OBITh UCIIOJIB30BaHbI JIJIsl pa3penieHus Bcex crnopoB <186>. Tak, ecnu y
CTOPOHBI CUJIbHAS TIO3UIIMS B JIeJIe U OHA YBEPEHA B BHIUTPHIIIE Jiea, TO, CKOpee BCero, OHa 3aX04eT UATH
Ha YCTYIKH ¥ OTKAXETCS OT MCIIOIH30BAHUS IOCPETHUICCTBA.

<186> Kapnentok O.C. IlpaBoBoe peryiupoBaHH€ TIOCPEIHUYECTBA TMPU pa3pelieHUuN
BHEIIIHEAKOHOMHUYECKUX CIIOPOB: ABTOped. AMC. ... KaH. ropu. Hayk. M., 2008. C. 53.

§ 5. IlpumupuTensHble MPOLEAY Pl B apOUTPaKHOM pa30HpaTebCTBE

Ceroans B Poccun npoucxoauT HHTEHCUBHOE JIBU’KEHHE UHTETPAllMd UHCTUTYTA IPUMUPHUTEIIBHBIX
npouenyp. Kak crnpaseanuBo ormevaer L[ A. [lamnukamBmig, ABUKEHHE 3TO HE BCErJa U HE BO BCEM
MO3UTUBHOE, HO B JIOOOM CiIy4ae CTaBslllee HOBBIE BOIMPOCHI, TPEOYIOIINE MCKATh OTBETHI MOJ WHBIM
YIJIOM 3pEHUS.

bnaronaps mnocraBnennoit Ilpesunentrom P® B nexabpe 2012 r. 3amaue o0 paccMOTPEHHH
BO3MOXXHOCTH BBEJICHHS 0053aTeIbHBIX MIPUMUPHUTENBHBIX MpoLeayp Oblia mpoBeaeHa paboTa, KOTopas
BBISIBIJIA, YTO 0€3 Co3JIaHus HEOOXOJMMOIN OCHOBBI, MH(PACTPYKTYphl, Takash Mepa MOXKET JHIIb
MPUBECTH B MacliTabax CTpaHbl K OrPaHMYEHHMIO JOCTyHna K MPaBOCYIUI0 M K eme OoJsbliemMy
HEJIOBOJILCTBY I'PAK/IAH CYIIECTBYIOIIMUM I10JI0KEHUEM IIPABOBOM CUCTEMBI.
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NMeHHO mo3TOMYy Tak Ba)KHO, YTOOBI CETOJHS Ha OCHOBE WHHUIIMATHUBBI PAa3BUBAJIMCH IMHUIOTHBIE
MIPOEKTHI, JArOIIFe OCCIICHHBIN OMBIT pealbHONW MHTETPAllMd MEIHUallid B MPABOBYIO cuctemMy Poccum.
Nmenno Takas "Ttodyeunas" paboTa ¢ cyaamMHu M Bejach HaMU Ha MPOTSHDKCHUH BCEX ATHX JieT. be3 atoro
OnpITa HE OBUIO OBl JANBHEUIIET0 pa3BUTHS HMHCTUTYTa MEIUAllMd, HE BO3HUKIO Obl Ooiee siCHOE
MPEACTABICHUE O MPUMEHEHHH 3TOr0 MHCTUTYTa B HAIIeW CTpaHe. ABTOPUTETHOE MHEHHE CyACH, MX
AKTUBHOE COJICHCTBUE OBLJIO OJHUM U3 CTUMYJIOB Pa3BHUTHS MpoIlecca MHTETrpaluu Meauanuu. Bee 3To
CIIOCOOCTBYET TOMY, YTOOBI OIBIT NMPUMEHEHHS MEIUAllUd POC, YTOOBI Y MEIUATOPOB HAKAILTUBAJICS
poecCHOHANLHBIN OMBIT, Y OOMIECTBA - OMBIT MPUMEHEHUS MEAHMAINU, & Y TOCYJapCTBa COBMECTHO C
PO eCCHOHAITBHBIM COOOIIECTBOM MEIUATOPOB OTKPHIBATIMCH HOBBIE BO3MOKHOCTH Ha OCHOBE MPAKTUKH
BbIpabaThIBATh AAJbHEUIINE MIATH 110 PA3BUTHIO 3TOT0 HHCTUTYTA <187>.

<187> http://blog.pravo.ru/blog/mediacia/5910.html

B nacrosiiee BpeMsi IpUHIATHE MEp AJI IPUMHUPEHUSI CTOPOH apOUTPAKHBIM CYJIOM U COJCICTBHUE B
ypEryJIupoBaHUM CIOpa SIBJISETCS OJHOW M3 €ero OOsA3aHHOCTEH W COOTBETCTBYET OOIIMM 3ajlayaM,
CTOSALUM Iepes apOUTPAKHBIM CYJIOM IIPH pa3pelIeHnU KaXXA0ro KOHKPETHOIO Aea.

[Tpu 5TOM pe3ysbTaThl IPUMUPEHUS B apOUTPAXKHOM IIPOIIECCE MOTYT OBITH CIIETYIOIINMH.
ITo jmenam, BO3HUKAOIIMM M3 MPAKIaHCKUX IPABOOTHOIIEHHIA:
Muposoe coryamenue (ct. 139 - 142 ATIK PO).

HpI/I 3aK/IIOYCHHUU MHUPOBOI'O COTJIAICHUSA HCO6XOIII/IMO YUUTBIBATh ABAa BAXXHBIX IIpaBuJa, C
KOTOPBIMHU CBA3aHO YCJIOBHUC HeﬁCTBHTeHBHOCTH MHPOBOI'0O COIJIallICHHA.

Bo-nepBbIX, MUPOBOE COIVIAIIEHHE HE JOJDKHO HapyllaTh IIpaBa M 3aKOHHBIE MHTEPECHI IPYTUX
auL. YKa3aHHasg 3aKOHOJATENIbHAs KOHCTPYKIMS O3HA4aeT, 4YTO MOJ "IPYruMHU JHULIAMH'" CIENyeT
IIOHUMATh BCEX JIMI], KaK y4aCTBYIOUIMX, TaK M HE yYacTBYIOUIUX B JI€J€, 32 HCKIIOYEHHEM CAMMX
YYaCTHUKOB MHMPOBOro coryameHusd. [IoCKombKy mpeaMeToM MHpPOBOTO COIVIALIEHUS  SBISAETCS
pacnopspKeHHe IpaBaMU B PAMKaxX KOHKPETHOIO MAaTEPHAIBHOIO MPABOOTHOIIEHHS, TO CTOPOHBI MOTYT
pacnopsiIuTBCS TOJBKO TEM, YTO UM IPUHAUICKUT. Eciau ke yCIOBUAMH MHUPOBOIO COIVIAILIECHUS
3aTparuBarOTCs MpaBa MHBIX, HEXKEIU CTOPOHBI, JIUI, TO TaKOE MHUPOBOE COIJIALIEHHE HE MOXET OBbITh
YTBEPKIECHO CYIOM, IIOCKOJIBKY CTOPOHBI BBIXOIAT 38 PaMKH CBOUX ITOJTHOMOYHMH U PELIAIOT BOIIPOC O
npaBax M OOS3aHHOCTSX JIMIl, HE NPUHHUMAIOIIUX Y4YacTHsl B COBEPIIEHUU 3TOTO PACHOPSAUTEIHLHOTO
nevictBus. [losTomy apOuUTpakHble CyAbl JOJDKHBI TIIATENBbHO MPOBEPATh NPEAMET MHPOBOTO
COTJIAIICHUS U HE BBIXOAT JIM YYACTHUKH 32 PAMKH CBOMX ITOJIHOMOYHMIA.

Tak, ompezneneHne o NPEKpalIeHUM NPOU3BOACTBA IO €Iy B CBA3M C 3aKJIIOUYEHHUEM MHPOBOIO
COTJIallIeHUs] ObIJI0O OTMEHEHO BBUJY TOTO, YTO MCTEIl U OTBETUYHK 3aKIFOUYUIN MUPOBOE COTJalleHue B TO
BpeMs, KOrJa B OTHOLICHUH OTBETYHMKA OBLIO BO30Y>KIAEHO KOHKYpCHOE MPOM3BOACTBO. [IoCKOIbKY MU
He ObUIM YYTEHbl 0COOCHHOCTH 3aKJIIOUEHHUS MHUPOBOIO COTJalleHus, IpexrycMoTpeHHble denepanbHbIM
3aKOHOM O HECOCTOSITENIbHOCTH (OaHKPOTCTBE), TO 3TO MPHUBEIO K HAPYIIEHUIO IMpaB KOHKYPCHOTO
KpeauTopa.

ITo MmaTepnanam apOUTPAKHOI NPAKTHKH.
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Breiciuii Apoutpaxusiii Cyn Poccuiickoit ®deneparuu paccMOTpesl B CyJAeOHOM 3aceJaHuu
3asBIICHHE OOILECTBa C OTrpaHWYCHHOW oTBeTcTBeHHOCTHIO "[IpodMacrep" o mepecMoTpe B MOpsKe
Hagzopa [loctanomienuss denepanpHoro apomrtpaxkHoro cyaa Bonro-Bstckoro okpyra ot 21 sHBaps
2008 r. mo meny N A79-617/2005 ApbOurpaxksoro cyaa Uyamickoit PecriyOnuku mo ucky oOmiecTsa ¢
OrpaHWYeHHOW  OTBeTCTBEHHOCTHIO "lIpodMactep" K OTKPBHITOMYy aKIIMOHEPHOMY  OOIIECTBY
"IIpommexanu3arus” o B3pickanuu 1 863 755 py0. 46 xon. HeocHoBaTenbHOTO oborameHus u 391 294
py0. 50 Kom. MpOLIEHTOB 3a MOJIb30BAHHUE YYXKUMHU JCHEKHBIMH CPEACTBAMU (C YYETOM YTOUHEHUS
MCKOBBIX TpeOOBaHUI).

Cyn ycranoBui cinenytomee. Onpenenenuem Apoutpaxknoro cyaa Uysamickoit PecnyOmuku ot 27
anpenis 2005 1. yTBEpKIIEHO 3aKJIIOYEHHOE CTOPOHAMH MUPOBOE COIJIALICHUE, MPOU3BOACTBO IO ACIY
npekpaiieHo. [1o ycaoBusiM MHUPOBOTO COTJIalleHUs] OTBETYHK 00s3asica B TeueHue 90 nHel ¢ MOMeHTa
YTBEPKACHUS €TI0 CyJI0M MepeAaTh UCTIy UMYLIECTBO Ha YKa3aHHYIO CYMMY.

[TocranoBnenuem denepansHoro apouTpakHoro cyna Bonro-Bstckoro okpyra ot 21 suBaps 2008
I. ykazaHHoe OrpesieneHue OTMEHEHO, J1eJI0 HAIpaBJI€HO B CYJl IEPBOM MHCTAHLUU JII PACCMOTPEHMS
Criopa 1o CYIIECTBY.

B 3asBrnenuu o mepecmorpe B mopsake Hamzopa cyaeoHoro akra OOO "IlpodhMactep" mpocut
orMmeHuTh [loctanosnenue denepanbHoro apOuTpaxkHoro cyna Bonro-Bsitckoro okpyra ot 21 sHBaps
2008 r., ccplmasich Ha JOMYIEHHBIE CYIOM HapyIIEHUs HOPM MAaT€pUaIbHOTO U MPOLIECCYaTbHOTO IpaBa.

W3yuuB copep:kaHHe OCIIapUBaEMOro Cy/1eOHOrO aKTa, JOBOJBI 3asBUTENS, KOJUIETHABHBIN COCTaB
cyneii Briciero ApOutpaxknoro Cyna Poccuiickoit ®enepanum cuurtaer, uro 3aseieHue OOO
"I[IpodpMacrep" moIEKUT OTKIIOHEHHIO TIO CIEAYIOIIUM OCHOBAHUSM.

B cuny nonoxenuit ct. 286 AIIK P® B xoMmmeTeHIUIO cyAa KacCallMOHHON MHCTAHIIUM BXOJHUT
MIPOBEpPKa 3aKOHHOCTU CYJEOHBIX aKTOB, MPUHATHIX CyJAaMH TEpPBON W ameUIAIUOHHONW WHCTaHIUH,
MPaBUILHOCTH MPUMEHEHHUS HOPM MaTepHAIbHOTO TpaBa M HOPM MPOLIECCYalTbHOTO TMpaBa, a TakkKe
COOTBETCTBHE BBHIBOJIOB apOUTPAXKHBIX CYAOB O MPUMEHEHUHU HOPM IMpaBa YCTAHOBIEHHBIM UMU IO JIETY
00CTOATEILCTBAM M UMEIOIIMMCS B JIeJI€ TOKA3aTE/ILCTBAM.

Hanpasisis €10 Ha HOBOE pacCMOTPEHME, CyJ KAaCCAl[MOHHOM MHCTAHLIMU HE BBIIIEN 3a MPEAEIb
CBOMX ITOJIHOMOYMH, yKa3aB Ha TO, YTO Cy1y CIEAYyeT ydecTb noyiokeHus 1. 3 cr. 103 denepanbHOro
3akoHa OT 26 okTsa6ps 2002 r. N 127-®3 "O nHecocTosTensHOCTH (OAHKPOTCTBE)", JOMYCKAIOIIETO
MIpU3HAHUE HEJECUCTBUTENBHON CHENKH, COBEPIICHHON B TEUEHHUE LIECTH MECALEB, MPEIIIeCTBOBABIINX
nojiaue 3asBJICHHUS O MPU3HAHUM JOJDKHMKA OaHKPOTOM, €CIIM Takas cJielKka BJIe4eT 3a CcoOoi
MPENNOYTUTENBHOE YIOBIETBOPEHNE TPEOOBAHUN OJTHUX KPEIUTOPOB MEpea IPYTHUMH.

B cootBerctBHH € 4. 5 cT. 49, u. 3 cr. 139 AIIK P® MupoBoe cornameHne He MOKET HapyllaTh
IpaBa M 3aKOHHbIE HMHTEPECHl APYTUX JMIl M HPOTUBOPEUYMUTH 3aKOHY. YUMTHIBAs TO, UYTO MHPOBOE
COIUIALLIEHUE, 3aKIIOYEHHOE MEKIY HCTLOM M OTBETYMKOM, YTBEPXkAEHO cyaoMm 27 ampens 2005 r., a
OmnpenenenneM ApoOutpaxknoro cyna Yysamickoil PecrmyOnuku ot 14 urons 2005 1. BO30YKIEHO
IIPOU3BOJCTBO N0 aeny o HecocrosarenpHocTh OAO '"[IpommexaHusauus', cyn KaccallMOHHOM
WHCTaHIIMK 000CHOBaHHO ykaszan Ha mpaBo 3A0 "AK "KoncynpTaHT" Kak KOHKYPCHOTO KpEIUTOpa
nokHUKa oOxarnoBate Omnpenenenue ot 27 ampens 2005 r. U HEBO3MOXKHOCTh B JaHHOM Cllyyae
YTBEPKICHUSI MUPOBOTO COTJIAIlICHUSI.
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HpI/I HOBOM paCCMOTPEHHUHU [€JIa 3adBUTCIIb HE JIMIICH BO3MOXHOCTH H3JI0KHUTH CBOU OOBOJBI,
Kacaromucecsa CymecTBa Cropa, 1 NpCACTaBUTh COOTBETCTBYIOIIUC NOKA3aTCILCTBA.

B cootBerctBum ¢ 4. 4 ct. 299 AIIK P® onpenenenue o nepenade aena B [Ipesunuym Beicuiero
Apourpaxaoro Cyna Poccuiickoit ®enepanuu i mepecMOTpa OCHApUBAEMOTo CyAeOHOTO akTa B
MOPSIIKE HA/A30pa MOXKET OBITh BBIHECEHO JIMIIL MPU HAJIMYUHM OCHOBAHHWH, MPEAyCMOTPEHHBIX cT. 304
ATIK PO.

[TockoynbKy Ha3BaHHBIC OCHOBaHUS s mepenaun nena B Ilpesumuym Beicmero ApOuTpa)xxHOTO
Cyna Poccuiickoii ®enepanuu OTCYTCTBYIOT, OCHApUBAEMBIH CyneOHBI aKT HE MOXKET OBITh
MEPECMOTPEH B TMOPSIIIKE HA/I30Pa.

PykoBoactBysice cr. 299, 301, 304 AIIK P®, Beicmmuit Apbutpaxssii Cya Poccuiickoit
Oenepanuu onpenenui: B nepeaaude aena B llpesuanym Beicuiero ApOutpaxknoro Cyna Poccuiickoit
@enepanuu Ui mepecMoTpa B mopsiake Haazopa IlocranoBnenust degepanbHOro apOUTPaKHOTO CyJla
Bonaro-Bsitckoro oxpyra ot 21 suBaps 2008 r. mo memy N A79-617/2005 ApOutpaxkHoro cyaa
UYysamickoil Pecniyonnku oTkazars <188>.

<188> Omnpenenenne Beicero Apoutpaxunoro Cyna P® ot 17 mapta 2008 r. N 2917/08.

[To caenmyromemy Jeily CyJOM BBIIIECTOSIIENH HMHCTAHUMU OBUIO OTMEHEHO OIpPEIEIIEHUE CyAa
NepBOIl MHCTAHIIMU 00 YTBEpXkKIEHUM MHMPOBOIO COIVIAIIEHUS, MOCKOJIbKY OTBETYMK, 3aKIIOYUBIIUN C
HCTIIOM MHMPOBOE COIJIAIIIEHUE O PACTOP’KEHUU JOroBOpa KYIUIM-NIPOJAKU HEJIBUKUMOTO UMYLIECTBA U
BO3BpaTe Jpyr JIpyry BCEro MOJYYEHHOIO IO CHEJIKE, HE MOCTAaBWII CyJ B U3BECTHOCTb O HAXOXKIACHUU
CIIOPHOTO 00BEKTa y OaHKa B 3aj0re IO 3aKJIIOYEHHOMY C HHMM JOrOBOPY O 3alIore HEJBHKHUMOIO
MMYUIECTBA, YeM HapyIIUI UHTEPEChl OaHKa.

ITo maTepuanamMm apOMTPAKHON MPAKTHKH.

[Tpesuguym Beicmero Apoutpaxsnoro Cyna Poccuiickoit ®enepanuu paccMoTpes 3asBICHHE
OTKpBITOIO  aKUMOHEpHOro oobmecTBa "TOMCKUH aKIMOHEPHBIH HHBECTULIMOHHO-KOMMEPUYECKHM
IPOMBIIIICHHO-CTPOUTENbHBIN OaHk" (nanee - ToMckmpoMmcTpoiiOaHk; GaHK) O MepecMoTpe B MOpsIKe
Hag3opa OrnpeaeneHus cyia nmepBoid MHCTAHIMU ApOutpaxkHoro cyaa Tomckoit obmactu ot 29 ampens
2004 r. mo genmy N A67-593/04 wu IlocranoBnenus DeaepalibHOrO apOUTPAXKHOIO CyJla
3anagHo-Cubupckoro okpyra ot 24 aBrycra 2004 . 1o Tomy ke Jemy.

3aciymas u o6cyaus noknana cyasu Kymkosoit B.b., Ilpesnanym yctaHoBuI ciieayroliee.

OtkpeiToe akuuoHepHoe oOuiecTBo "Tomckrasctpoit” (mponasel) oOpaTHIOCh B ApOUTPasKHBIM
cyn Tomckol 001acTé ¢ UCKOM K 3aKphITOMY aKIIMOHEpHOMY o0miecTBy "[InacTUKOBBIE CTPOUTEIbHbIE
KOHCTpyKIuu "Benamnact" (MOKymaTeNno) 0 pacTOPKEHNUU 3aKITFOYEHHOTO MEXIy HUMHU JOTroBOpa oT 29
asrycra 2002 r. N 25-08/116 kymuu-npojaxu 31aHust oomeil miomansio 744,34 KB. M, pacroyio)KeHHOTO
mo azapecy: 1. Tomck, yin. bepesoBas, n. 6, ctp. 3, U 00s13aHMM TIOKyMNaTeNsl BO3BPATUTH IMPOJIABILY
yKa3aHHbBIH 00BEKT HEJABMKMMOTO UMYIIECTBA.

HckoBbie Tpe6OBaHI/I$I MOTHUBHUPOBAHBI CICAYHOIUMHU 00CTOATEILCTBAMH. HOKyrIaTeJ'H) K MOMCHTY
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HCTEUYEHUS YCTAaHOBJIEHHOTO JIOTOBOpoM cpoka (10 1 mapta 2003 r.) yrmatua aumb 25 461 py6. 20 kor.
3a MPUOOPETEHHOE B paccpouKy 31anue ctouMocthio 420 000 py6., uro B cooTBeTcTBHH C 1I. 2 cT. 489 'K
P® pano mponaBily mpaBo OTKa3aTbCs OT HCIOJHEHHS JOrOBOpa KYIUIM-TPOAAKH M MOTpeOOBaTh
BO3BpaTa MPOJIaHHOTO 00BEKTa HEJIBUKHUMOCTH.

B npouecce paccmorpenust aena ctoponbl 26 ampens 2004 r. moanucaad MUPOBOE COIVIAILICHUE,
COIIACHO KOTOPOMY OTBETYMK 00s13aJiCsl IEpeaTh UCTIYy HEIBMKMMOE UMYLIECTBO B Cpok 10 30 ampens
2004 r. mo akTy mnpHema-leperayd, a TaKXKe OIpPEeICHHYI0 TEXHHMYECKYI0 TOKYMEHTALMI0 Ha 3TO
HMMYIIECTBO, @ UCTELl BO3BPATUJ OTBETUYHMKY JCHEKHBIE CPEJCTBA, MOJYUYCHHBIE OT HETO B CUET OILIATHI
CIIOPHOT'O 00BEKTA, O YEM COCTABJICH aKT MpHeMa-nepenadu Bekceneid oT 16 anpens 2004 r.

JlanHoe MuUpOBOE coramieHne ObII0 MPECTaBICHO CTOPOHAMH B CY/ HA YTBEPKICHUE.

OnpenenenueM cyaa MmepBoil MHCTaHUUMU ApOuTpakHoro cyna Tomckol obmactu ot 29 ampens
2004 r. MuUpOBO€ COTJIallIEHNE YTBEPKIEHO, IPOU3BOJICTBO 10 JIENy MPEKPAILIECHO.

OenepanbHblil  apOuTpaxHbld cyn 3amagHo-CHOUPCKOTO OKpyra, paccMOTpPEB KacCallMOHHYIO
xano0y ToMmckmpoMmcTpoitbanka, He IPUBJICUEHHOTO K y4acThiO B jiene, [locranoBnenuem ot 24 aBrycra
2004 r. ykazanHoe OmpeneneHue ocTaBul 0€3 HM3MEHEHHs, MPU3HAB €ro COOTBETCTBYIOIIUM
3aKOHOJATEIBCTBY M HE HAPYMIAIONIUM TIpaBa M HHTEPECHl TOMCKIPOMCTpPOHOAHKA, SBISIFOIICTOCS
3aN0ro/iep>kaTeiaeM CIlopHOTro O0OBEKTa.

B 3asBnenun, nogannom B Beicimii Apoutpaxusiii Cyn Poccniickoit @enepanym, o nepecMoTpe B
HOpsAKEe HaJ30pa Ha3BaHHBIX CyAEeOHBIX akTOB TOMCKIpPOMCTpPOHOAHK NMPOCUT OTMEHUTh 3TU CyAcOHbIE
aKTbI, CCHUIASsICh Ha CIIEAYIOIINE OOCTOSTEIbCTRA.

B pesynbraTe yTBEp)KIEHHS CYAOM MHPOBOTO COTJIAIICHHs] IO Jely, B KOTOpoM OaHK He
y4acTBOBaJI, ObUIM HAPYIIEHBI €T0 MpaBa U UMYIIECTBEHHBIE MHTEPECHI KaK 3aJIOTOJIEPKATENsI CIIOPHOTO
00BEKTa, MOCKOIBKY 3allorojaTelh HE HMMeJ MpaBa PACIOpPSDKATHCS 3aJ0KEHHBIM HMYIIECTBOM 0e3
paspelieHust 3ajorojepxarens. B moaTBepikIeHHE CBOMX IIpaB 3ajorojiepkareis OaHK MpelCTaBuIl
noroBop ot 26 ¢espans 2003 r. N 12/1-336 "3" o 3a50re HEABMKIUMOTO UMYIIIECTBA, 3aKIIOUEHHBIH UM C
3AO0 "IICK "Benamnact" (3anoroaarenemM), B KOTOPOM B Ka4eCTBE MpeaMeTa 3aora, 00ecreunBatoIero
WCIIOJTHEHUE 3aJIoToJlaTelieM O00s3aTeNbCTB MO KPEIUTHOMY JOTOBOPY, 3HAUUTCS CIHOPHOE 37aHHE U
COJIEPKUTCS YCIIOBUE O BO3MOXKHOCTH PACTIOPSKEHUSI 3aJI0’KEHHBIM UMYIIIECTBOM TOJIBKO C TUCEMEHHOTO
corjacus 3aJIoroJepKarTers.

[IpoBeprB 0OOCHOBAaHHOCTH JIOBOJOB, H3JIOKEHHBIX B 3asBJICHHUH, [Ipe3suaumym CyuTaeT, 4TO
obxairyemble CyJeOHbIe aKThl MOJUIeKAT OTMEHE, JIENI0 - HAllPaBJICHUIO HAa HOBOE PACCMOTPEHHE B CY]
MEPBOI MHCTAHILIMU 1O CJICTYIOIINM OCHOBAaHHSIM.

CornacHo 4. 5 cT. 49 m u. 3 cr. 139 AIIK P® apbutpakHblii CyJ HE YTBEpXkJaeT MHUPOBOE
COTJIallIEeHHe CTOPOH, €CJIM OHO HapyIIaeT MpaBa U 3aKOHHBIE MHTEPECHl APYTUX JIUI[ U IPOTHBOPEUUT
3aKOHY.

BriHocs onpenenenre 00 yTBEpKACHUM MUPOBOTO COTJIAILIEHUS, CYJ MEPBON MHCTAHLIUU HCXOIMI
JUIIb M3 TOrO, 4YTO MEXKIy MPOAABLOM M IIOKYNATeJIeM JOCTUTHYTO MHMPOBOE COIVIAIICHHUE O
pPacTOpKEHNH JOTOBOpPA KYIUIU-TIPOJAXKH HEIBM)KMMOIO HMMYIIECTBA M BO3Bpare JApPyr APYry BCETO
IIOJIyYEHHOT'0 110 CJIETIKE.
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Me>1<z[y TEM OTBCTUYUK HE IMOCTABUJII CyJ B UBBECTHOCTH O HAXOXKIACHUHN CIIOPHOI'O 00BeKTa y 0OaHKa B
3aJIOTC IO 3aKJIHOYCHHOMY C HHUM JOrOoBOpPY O 3aJIOTC HCABHKXUMOI'O MMYIICCTBA. 9TO0T A0roBop CyaoMm
HepBOﬁ HHCTAHIUHW B KQYCCTBE JOKA3aTCJIILCTBA 110 HACTOAMIECMY €1y HE OLICHUBAJICA.

C ydeTroM Ha3BaHHBIX 3aKOHOJIATEIbHBIX HOPM M YCJIOBUN YIIOMSHYTOTO JIOTOBOpa O 3aJI0Tre CyJ1 He
MIPOBEPUII, HE HAPYIIAET JIM MUPOBOE COTJIAIIEHHE CTOPOH IpaBa U 3aKOHHBIE MHTEPECHl OAHKa.

[Ipn Takux OOCTOATENHCTBAX OCMAPUBAEMbIC CYJCOHBIC AaKThl HAPYIIAIOT €IUHOOOpa3ne B
TOJIKOBAHHH M TIPUMEHEHUHU apOUTPaKHBIMH CyJaMH HOPM IIpaBa, IIO3TOMY B COOTBETCTBUH C 1. | CT.
304 AIIK P® oHu moajiexatr OTMEHE.

[TockonbKy MHpOBOE COIJIAIIEHHME CTOPOH B OTHOLIEHWH OOBEKTa HEJBM)KUMOCTH OBLIO
YTBEPKAEHO CyJ0M 0€3 NPHUBJICUCHUS K YUaCTHIO B Jiesie OaHKa, JeJI0 MOUISKUT HAlPaBJICHUIO HAa HOBOE
paccMOTpeHHE B CyJ IEpBON MHCTAHIIHUH.

YuuThIBasi U3JI0KEHHOE U PYKOBOJCTBYsCH CcT. 303, 1. 2 4. 1 ct. 305, ct. 306 AIIK P®, [Ipesunuym
Briciiero Apbutpaxknoro Cyna Poccuiickoit ®enepanuu noctanoBuwil: OmpeneneHue cyaa MepBOi
WHCTaHIMN ApOuTtpaxsHoro cyaa Tomckoit obmactu ot 29 ampens 2004 r. mo neny N A67-593/04 u
[TocranoBnenune degepanbHOro apoUTpakHoro cyaa 3anagHo-Cubupckoro okpyra ot 24 aBrycra 2004 r.
10 TOMY € JIe]ly OTMEHUTb.

Jleso HampaBUTh Ha HOBOE PACCMOTPEHHE B MEPBYIO MHCTAHIUIO ApOHTpakHOTO cyaa Tomckoii
obmactu <189>.

<189> Ilocranosnenue Ilpesuamyma Briciero Apourpaxknoro Cyna PO ot 25 suBaps 2005 r. N
12709/04.

Bo-BTOpBIX, MHUPOBOE COTJIALIEHHE HE NOJDKHO MPOTHUBOPEUYMTH 3aKOHY. IIpencraBisiercs, 4ro B
JaHHOM  ClIy4dac HCO6XOI[I/IMO INPUMCHATE PACHIMPUTCIIBHOC TOJKOBAHUEC, IIOCKOJIBKY MHPOBOC
COTJIALLIEHUE JOJKHO COOTBETCTBOBATH HE TOJIBKO 3aKOHY, HO M NOA3aKOHHBIM akTaMm. B wyacTHOCTH,
MHUPOBOE COTJIAIICHHE OYyIeT MPOTHBOPEUNUTD 3aKOHY, €CITM OHO 3aKJIovaeTcs B cinydasx, korga AIIK PO
wiH QenepanbHbIi 3aKOH HE JOMYCKAIOT BO3MOKHOCTH €0 3aKJIFOUEHUSI.

Kak u moboe pacnopsauTenbHOe IEeHCTBUE, MUPOBOE COTJIAIICHHE 3aKJIFOYaeTCs MOJ KOHTPOJIEM
apOUTPaKHOTO CyJa. YTBEpXkJAE€HUE apOUTPaXKHBIM CyJ0M MHPOBOTO COTJIAIIEHHs] MPOU3BOAMUTCS IO
npaswiaM cT. 141 AIIK P®. He yTtBepxaeHHOe apOUTpaKHBIM Cy/10M MHUPOBOE COTJIAIIEHHE HE CO3JacT
MIPABOBBIX MOCIEACTBUMN I10 JIEY, IIOCKOJIBKY BBIPAXACT JIMILb HAMEPEHUE CTOPOH Ha €ro 3aKIII0YECHHUE,
KOTOPOE HE pealin30BaHO B ycTaHOBJIEHHOM TJ1. 15 AIIK PO nopsake.

ITo MmaTepnanam apOUTPaKHON NPAKTHKH.

[Tpesuauym Beicmiero Apbutpaxsnoro Cyna Poccuiickoit @enepainuii paccMOTpeN 3asiBICHUE
aJIMMHHUCTPAIl MYHHUIIUNAIBHOTO oOpa3oBanus "BwiOoprckuit paiion" JleHuHrpajackoir o6i1acTu o
nepecMoTpe B nopsake Hauzopa IlocranoBnenus TpuHaamatoro apOUTpakHOTO aNeUIALUOHHOTO CyJa
ot 22 mas 2008 r. u [TocranoBnenust denepanpHoro apoutpakHoro cyaa CeBepo-3anaHoOro okpyra ot
12 centsabps 2008 r. mo meny N AS56-45577/2007 ApOGutpaxsoro cyna ropoga Cankr-IlerepOypra u
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Jlenunrpaackoit o6mactu.

B 3acepanuu npuHsII yyacTue MpeACcTaBUTENb 3aKPBITOrO akImoHepHoro obmuiectsa "[lepBomaiickas
3apsa" (uctma) - JleontreB A.E.

3aciymas u o6cyauB gokian cynbu Jlokrenko H.M. n 00bscHEHNS peCcTaBUTENs yYaCTBYIOIIETO
B jene auna, [lpe3nanyM ycTaHOBHII ClieayolIee.

3akpeiToe aknnoHepHoe obmiecTBo "[lepBomaiickas 3aps” 00paTuiaock B ApOUTPaKHBIN CyJ TOpoaa
Cankr-Iletepbypra um JleHWHTpajackol o00nacTH C 3asBICHHEM O TMPU3HAHUM HEJIEHCTBUTEIbHBIM
(HEe3aKOHHBIM) HEHOPMATUBHOIO MPaBOBOro akrta - llocTaHoBieHHs TJIaBbl aJIMUHHUCTpALUU
MYHUIIMIIATLHOTO  oOpa3zoBanms  "BwiOoprckuit  paiion" JleHuHrpaackoit oOmactu  (mamee -
apmuaucTpanys) ot 29 centsaops 2006 . N 4087, a Takke 0 MPU3HAHUY HE3aKOHHBIMUA OCHOBAaHHBIX Ha
naHHoM llocraHoBieHMM JI€MCTBHII aJIMMHUCTPAllUM 110 BHECEHHID B PEECTpP MYHULMNAIbHOU
COOCTBEHHOCTH HEIBWXMMOTO HMYIIECTBA, HaxoAsmerocss mo azapecy: JleHuHrpaackas o00d.,
Bri6oprekuii p-s, noc. Pomuno, yiu. [Tuonepckas, a. 2.

Pemennem ApOurpaxhoro cyna ropoaa Canxt-llerepOypra u JleHunrpaackoit obmactu ot 22
despaiia 2008 r. B y10BIECTBOPEHUHU HCKOBBIX TPEOOBAHUHN OTKA3aHO.

[TocTanoBnennem TpuHaaaTOro apOUTPAXKHOTO ANEIUIAIIMOHHOTO cyAa oT 22 mas 2008 . pereHue
Cyla TEepBOW HMHCTAaHIIMM OTMEHEHO B YaCTH OTKa3a B YJOBJICTBOPCHHUU TPEOOBAaHUS O TPU3HAHHH
HeZecTBUTENbHBIM [locTaHOBIIGHUST THaBhl agMUHUCTpanuu OoT 29 ceHtsaOps 2006 r. N 4087 wu
ykazaHHoe [locTaHOBIIeHUE IPU3HAHO HEJCHCTBUTEILHBIM.

OenepanbHbIil apOuTpaxkHbiid cyn Ceepo-3anagHoro okpyra IlocraHoBienueMm oT 12 ceHTAOps
2008 r. [TocranoBneHue cyaa aneISIMOHHON MHCTAHIIMK OCTaBUI 0€3 U3MEHEHHUS.

B 3asgBnenun, noganHom B Beicinii Apoutpaxusiii Cyn Poccuiickoit denepanuu, o nepecMoTpe B
MOpsiIKE HaJl30pa yKa3aHHBIX CyJEOHBIX aKTOB aJIMUHHCTpALUs MPOCUT MX OTMEHUTh KaK MPHUHSTHIE C
HapylLIeHHMEM HOPM MaTepHUaIbHOTO U MPOLECCYaTbHOTO MpaBa.

OnpenenenneM Bricero Apourpaxksoro Cyaa Poccuiickoit denepauuu ot 11 mapra 2009 r. neno
nepeaano B [Ipesuanym Briciero Apoutpaxknoro Cyna Poccuiickoit deneparum.

Opnnako 29 mas 2009 r., 1o paccMmotpenus aena Ilpesnaumymom, B aapec Briciiero ApourpakHoro
Cyna Poccuiickoit deaepannn MOCTYIUIIO 3asiBJICHUE aIMUHHUCTPAIUA 00 OTKa3e OT CBOEH HaAI30pHOMU
XaJo0bl IO MOTUBY 3aKJIIOUEHHs] CTOPOHAMU MHMPOBOTO corjameHus oT 29 nexabps 2008 r. B mopsake
BHECY/1I€0HOTO ypEeryJIupOBaHus CIopa.

[IpoBepuB  0OOCHOBAaHHOCTH  JIOBOJIOB, H3JIO)KEHHBIX B  3asABJICHMM U  BBICTYIUICHUU
MPUCYTCTBYyIOIIETO B 3acenannu npexacrasutenss 3AO "llepBomaiickas 3aps", KOTOpPBIA 3asBIICHHE
aaMuHucTpauu ot 29 mas 2009 r. He ocOpUI U HAMEPEHUSI CTOPOH 3aKJIFOUUTh MUPOBOE COTJIALIEHUE
He oTpurai, [Ipe3uanym curTaer, 4TOo MPOU3BOJCTBO MO HAI30PHON KAJIOOE MOMJICKHUT MPEKPAIICHUIO
0 CJIETYIOLIUM OCHOBAHUSIM.

B cuny u. 1 cr. 138 AIIK P® apbutpaxsblii cya B LENSX NPUMHPEHUS CTOPOH COAEHUCTBYET
YPEryJIMPOBAHHUIO CIIOPa, B TOM YUCJIE IIYTEM 3aKJIIOUEHUs MUPOBOIO COIJIALICHUS.
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MupoBoe coramienre B cooTBeTcTBUH € 4. 1 1. 139 ATIK P® MoxeT ObITh 3aKITII0OUEHO CTOPOHAMH
Ha JII000H cTaguu apOUTPAKHOTO MPOIEcca U MPU UCIIOTHEHNUHU CyAeOHOTO aKTa.

BMmecre ¢ TeM BeIpakeHHasi CTOPOHAMH BOJISl HA 3aKJIFOUEHUE MUPOBOTO COTUIalIeHUs OT 29 nexadps
2008 1. He MOXET OBITh peaTnu30BaHA B HACTOAINIEM CyIeOHOM 3aceJaHWH BBHUIY CIIEIYIOIICTO:
X0JJaTalicTBO 00 YTBEP)KIACHUM MHUPOBOTO COTJIAIICHUs CYJy HE 3asBIIEHO; TEKCT MPEACTaBICHHOTO
aMUHUCTpAIMEN MUPOBOTO COTJIAIICHHUS] HE KOHKPETU3UPOBaH MPUMEHUTENBHO K TPeOOBAaHUAM 4. 2 CT.
140 AIIK P®; mosHOMOYMS TPEICTABUTENs aJIMUHHCTPAlMA Ha 3aKIIOUYCHHE MHPOBOTO COTJIALICHUS,
MpeIoCTaBlIeHHbIE MoBepeHHOCThIO OT 11 mexabpst 2007 r. N 2043 co cpokom aeiictBus 1o 31 mexaOps
2008 r., ucTekNIu; 3asgBUTENb B CyneOHOE 3aceqaHue He SBWICA M KaKUX-IMOO JOMOIHUTEIbHBIX
X0JIaTalCTB M0 eIy HE 3asBUII.

B coorBerctBum ¢ 4. 3 cr. 141 AIIK P® B cimyuyae HesBKM B cyjaeOHOE 3acelaHue JIUIIA,
3aKJIIOYUBIIETO MHUPOBOE COIJIAIIEHHE W M3BEUICHHOTO HaJAJeXalluM 00pa3oM O BpPEMEHH M MeCTe
CylneOHOro 3acefaHusi, BOMNPOC OO0 YTBEP)KIEHWU MHPOBOTO COTJIAIICHUS HE paccMaTpuBaeTcs
apOUTPAXKHBIM CYJIOM, €CIIM OT TOTO JIMIIA HE TOCTYITIIIO 3asIBJICHHE O PACCMOTPEHUH JAaHHOTO BOIPOCA
B €r0 OTCYTCTBHE.

Takum 00pa3oM, 3aKIIOYEHHOE CTOPOHAMH MHpOBOE corjameHue or 29 nexabps 2008 r., He
YTBEPKACHHOE apOUTpPaXKHBIM CyJoM coriacHo 4. 4 cT. 139 u 4. 2 cr. 141 AIIK P®, He cozmaer
MIPaBOBBIX MOCIEACTBUHN IO ey, MOCKOJIbKY BBIpAXXAET JIMIIb HAMEPEHHE CTOPOH Ha €ro 3aKJII0YeHUeE,
KOTOPOE HE pealin30BaHO B ycTaHOBIECHHOM T1. 15 AIIK P® nopsake.

[Tpu Takux 0OCTOATENBCTBAX MPOU3BOJCTBO TIO HA30PHOM KajI00€e MOIJICKUT MPEKPALICHUIO.

VYuuThiBas U3N0KeHHOE U pyKOBOACTBYSCH cT. 303, . 5 u. 1 cT. 305, cT. 306 AIIK PO, IIpesnauym
Bricmiero Apoutpaxknoro Cyaa Poccuiickoit dexepanuy MOCTAaHOBWII: TPOHU3BOJCTBO IO HAA30PHOM
xKarnobe aTMUHUCTPAIlMU MYHUIIUIIATbHOTO 00pa3zoBaHus "Briboprckuit paiion" JleHuHrpaackoit obiactu
o ey N A56-45577/2007 Apbutpaxuoro cyna ropoga Cankr-IlerepOypra u Jlenunrpaackoit odimactu
peKpaTtuthb <190>;

<190> IloctanoBnenue Ilpe3unuyma Boiciero Apoutpaxsaoro Cyaa P® ot 8 centsabpsa 2009 r. N
17447/08.

oTKa3 ot ucka (4. 2 ct. 49 ATIK PO).

OTka3 OT HcKa mpejacTaBiseT coOOW 3asBIEHHOE HCTIOM B apOUTpaKHOM cyjnie Oe3yclIOBHOE
OTpeyYeHHUe OT Cy/1eOHON 3aIUThl KOHKPETHOIO CyOBEKTUBHOTO MpaBa.

BaxxHOo oTiMuaTh OTKa3 OT HMCKa M OTKa3 OT MaT€pUAJIbHOIO IpaBa: IMOCJIEIHEE IMPOJOJIKAET
CYLIECTBOBAaTh M IMOCJIE OTKa3a OT MCKA (CyOBEKTHMBHOE MPABO MPEKPAIIAETCS TOJBKO MO OCHOBAHUSM,
YCTAHOBJICHHBIM MaTepUAIbHBIM 3aKOHOIATEIBCTBOM, Hanpumep ri1. 26 'K P®D).

OTKa3 OT UCKa HEe MOXKET OBITh CJeNlaH MoJ ycloBUueM. B aToM ciayuyae apOUTpa)KHBIN Cy HE MOXKET
IIPUHATH OTKAa3 OT UCKA.
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Kpome Toro, otka3 oT ucka OOBIYHO H3JaraeTcsi MCTIIOM B MHUCHBMEHHOM 3asiBICHUHU, KOTOPOE
npuoduraercss K MaTtepuanam jena. Ilpu monnmucaHuu 3asBICHUS NPEACTABUTENIEM HCTHA CIEAYeT
IIPOBEPUTH €0 MOJTHOMOYHS, UMEes B BUY, YTO OTKa3 OT UCKA OTHOCUTCS K CHEI[HAIbHBIM OJTHOMOYHSIM
(eM. u. 2 c1. 62 AIIK P®). B 10 e Bpemst HE UCKIIIOUYEH CIIy4ail MPOTOKOJIbHOW (pUKCaluy OTKaza OT
ucka (4. 1 cr. 159 AIIK P®). IIpu paccMoTpeHuu jena B pa3eibHbIX 3aCEIaHUsIX apOUTPaKHOTO CyJia
OTKa3 OT MCKa, MIMEBIINI MECTO B IepephiBe CyAeOHOT0 3ace/laHusl, BCETAa COBEPIIACTCS B MMChbMEHHOM
dbopwme (4. 4 ct. 160 AIIK PD).

Cornacio ®enepanbHomy 3akoHy oT 27 utong 2010 r. N 228-®3 "O BHeceHMHM W3MEHEHUW B
ApOuTpaxHBIN TporeccyanbHblii konekc Poccuiickoii ®eneparuu”, B 4. 2 cr. 49 AIIK P® Opum
BHECEHBI M3MEHEHHUS, COTJIACHO KOTOPHIM MPaBO HA OTKa3 OT MCKA MOXKET OBITh PEaM30BAHO JIUIIH B
apOUTPaXHOM CyJA€ IepBOM MHCTAaHIUU WIM B apOUTPAKHOM CyJ€ aneUISIMOHHOW WHCTaHIIUH.
COOTBETCTBEHHO, B CiIy4ae, €ClId WCTEl, HalmpuMep, 3asBUT 00 OTKa3e OT HMCKa B apOUTPaKHOM CyJie
KacCallMOHHOW MHCTAHIIUU, TO B yIOBJIETBOPEHUH TAKOTO 3asBIICHUS JOKHO ObITh OTKA3aHO.

Kak ormeuaer B.B. fIpkoB, Tako€ MHCTAHIIMOHHOE OTPAHUYEHUE B PEATU3ALNHU PACTIOPSIAUTEILHOTO
MOJIHOMOYHS TPYJHOOOBACHUMO. B CBsI3U ¢ 4eM BO3HUKAET psAJl BOIIPOCOB, KOTOPBIE 3aKOHOAATEIHHO HE
YpEryJIupoOBaHbl, a UMEHHO: MMOYEeMy IPU3HAHHE HCKAa M MHPOBOE COTJIAIIEHHE BO3MOXKHBI B JIFOOOM
WHCTaHIMKM, a OTKa3 OT HCKa [OMYyCTHUM IIMIIb B apOUTPaXHOM CyJA€ IMEepBOM WHCTAHIMHM U B
apOWTpa)KHOM CyJe aneJUIIIHOHHONH WHcTaHiuu? [loueMy B TpakZaHCKOM Tpolecce 3aKOHOIATENh
CUMTAET BO3MOXXHBIM HHOE IIPaBOBOE peryiaupoBanue? <191>;

<191> KommeHnTapuii K ApOUTpakHOMY MpoIecCyanbHOMYy Konekcy Poccuiickoii ®eneparuu
(mocrareitabiit) / [Tox pen. B.B. SIpkosa. 3-e uzn., nepepad. u gomn. M.: MadoTponuk Menua, 2011.

npu3HaHue ucka (4. 3 ct. 49 AIIK PO).

[Mpu3HaHue HWCKa - 3TO aJApPECOBAHHOE apOUTPAKHOMY CyAy OE3yCIIOBHOE COTJIaCHE OTBETYHKA C
MaTCpraJIbHO-IIPaBOBBIMU Tpe6OBaHI/I$[MI/I HUCTOA, BBIPAXKCHHOC B YCTaHOBHeHHOﬁ IMponeCcCyaIbHbIM
3aKOHOM (opMe.

BaxxHo ornmuyare npusHaHue ucka oT npusHaHus Qaxta (ct. 70 AIIK P®): Hanpumep, OTBETUUK,
COIVIAIIAsACh C HAIMYMEM 33J0JDKEHHOCTH, MOYKET BO3paXkaTh NPOTHB YIOBJIETBOPEHMS HCKAa BBUAY
IIPOIyCKa CPOKAa UCKOBOW JABHOCTH.

[Tpu3Hanue ucka OOBIYHO M3JIAaraeTcsi OTBETYMKOM B IHUCBMEHHOM 3asBIECHUH, KOTOPOE
npuobiaercs K Matepuanam Jena. [Ipu moamnucaHuy 3asBlIeHUs NPEICTaBUTENIEM OTBETYMKA CIIETYET
IIPOBEPUTH €ro IIOJIHOMOYMS, HMMei B BHIYy, UYTO IPHU3HAHME MCKAa OTHOCUTCS K CIELHMAIBHBIM
nosiHoMouusM (4. 2 cr. 62 AIIK P®). B 10O e Bpemsl HE MCKIIIOUEH CiIy4yail MpOTOKOJIbHOW (pukcanuu
npusHaHus ucka (4. 1 ct. 159 AIIK PO).

[Ipu3HaHue HcCKa OTBETYUKOM SIBJISIETCS JIOCTATOYHBIM OCHOBAaHUEM JJISl  YJOBJIETBOPEHHUS
apOUTpasKkHBIM CyJJOM TpeboBaHMii nctua (cm. u. 4 ct. 170 AIIK PO).

n

HekoTopsie apOuTpa)kHble CyJbl CUMTAIOT, YTO "...MPU3HAHME OTBETUMKOM HCKAa HE HUCKIIOYAeT
BO3MO>XHOCTb YMEHBILIEHUS CyJJOM Ha ocHOBaHMH cT. 333 I'K P® B3pIcKMBaeMoOli ¢ OTBETUNKA HEYCTONKH
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B ClIydae ee SIBHOM HeCOpa3MEpPHOCTH MOCIEACTBUSAM HapyIIeHHs 00s3aTesbeTBa" <192>,

<192> Ilynkt 11 O600meHus cynedHoi npaktuku npuMmeHeHuss HopMm AIIK P® o6 usmeHenuun
OCHOBAHUS WJIM TpeAMEeTa UCKa, pa3Mepa UCKOBBIX TpeOOBaHUH, MpU3HAHUH UcKa OT 29 okTsa0ps 2004 r.
N 14/04; omobpeno IlocranoBnenunem Ilpesummyma ApoOutpaxknoro cyaa KpacHosipckoro kpas ot 20
okTs10ps 2004 . N 12.

HeiictButensHo, 4. 1 cr. 333 'K P® mnHanmenser apOuTpaxHblii CyJ NpaBOM YMEHBIIUTH
MOJUIEXkKAIIYO0 B3ICKAHUIO HEYCTOMKY.

Kpowme toro, Koncrutyuumonnsiii Cyn P® naxe ocodo moadepkHyI1, 4TO B YKa3aHHOW HOpPME pedb
UJET HE O MpaBe CyJa, a, [0 CYLIECTBY, O €ro 00sA3aHHOCTH YCTaHOBUThH OallaHC MEX]y IPUMEHSIEMOH K
HapyLIUTEI0 MEpOi OTBETCTBEHHOCTH M OLEHKOH JeHCTBUTENBHOIO (a HE BO3MOXKHOIO) pasMmepa
yuep6a, IPUYMHEHHOTO B Pe3yJIbTaTe KOHKPETHOTO MTpaBoHapymeHus <193>.

<193> Omnpenenenue KC P® or 21 nexabps 2000 r. N 263-O "OO oTka3ze B HPUHITHH K
paccMOTpeHHIo kanoObl rpakganmHa HarosunbiHa IOpus AnekcannpoBuua Ha HapylIEHHE €ro
KOHCTUTYLMOHHBIX IpaB 4acTbio nepBoil crarbu 333 'K PO". Cwm. takxke: Onpenenenne KC PO ot 10
auBaps 2002 r. N 11-O "Ilo xanobam rpaxnaH bysymynkoit AnToHuasl MuxaitnoBHsl, Eropooit
3unaunbl MBaHoBHbBI, Mapuenko Anekcanapa Biagumuposuda, MokpsinieBa Biagnmupa Anznpeesuua,
[lenana Buxrtopa AmngpeeBnua u CemenumeBa IBana TumodeeBuua Ha HapylmleHHE HX
KOHCTUTYLUMOHHBIX TpaB ctaThell 333 'K PO".

Tem He MCHEC, KaK OTMCHACTCA B JIMTCPATYPC, B YACTHBIX OTHOUICHUAX cyﬂe6Ha;1 AUCKpEHUs B
BOIIpOoCax ONpeaAcCICHUA COACPKaHHA CIOPHOro IipaBa HE MOXET HMMCETb MPUOPUTET TMCPEa
BOJICU3BABIICHUCM CTOPOH ITPABOOTHOILICHUA. Ecau HCTCI] Tpe6yeT OIIPCACIICHHYO CYMMY HeyCTOﬁKH, a
OTBETYUK MPU3HAET IPABOMEPHOCTb TaKoro TpeOOBaHUs, KOPPEKTUPOBKA apOUTPAKHBIM CYJIOM
COACPIKAaHUA CIIOPHOI'O IMPABOOTHOIICHHA O3HA4aJIia OBl BTOPKCHHUC B 0071aCTh JUCIIO3UMTUBHBIX Haydall
<194>;

<194> KommeHTapuii k ApOuUTpaXHOMY TpoIlecCyalbHOMY Kojiekcy Poccuiickoit ®denepanuun
(mocrareitnsiit) / Ilog pen. B.B. fpkosa. 3-e uzn., nepepab. u gon. M.: Unporponuk Menua, 2011.

npu3Hanue paxkTudeckux odcroareancTs aena (cr. 70 AIIK P®D).

AIIK PO opuentupoBaH Ha npeAOCTaBICHUE CTOPOHAM BO3MOKHOCTH MPUMHUPEHHUS, BOZMOXHOCTH,
COCTA3asCh, JOKa3bIBATh CBOU IIPABOBBIC MO3UIMHU. B 2TOM K€ HaIlpaBICHUU ONPEIEIICHBI 3a1a4l CY10B
MepBON M aneUIALMOHHOW MHCTAaHUMN B BOIPOCE NMPU3HAHUS (PAKTOB M 3aKIIOYEHHS COTJIAIICHHUS O
npu3Hanuu GakroB (4. 1 cr. 70 AIIK PO).

He cnyuaiino B AIIK P® peubp uaer TOJBKO O Cylax MEPBOM M aneUIIIUOHHOW HMHCTAHIIHM,
MMOCKOJIbKY IMEHHO B ATHX MHCTAHIIUAX MPOUCXOIUT YCTAHOBIEHUE 0OCTOSTENHCTB Jieia, UCCICIOBaHHE
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(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

A0Ka3aTeiIbCTB, CIICA0OBATCIbHO, U IIPU3HAHUE (baKTOB.

[Ipu 3TOM Henb3s Mojlaratb, 4YTO C TOYKH 3pPEHUS TEOPUU TMpollecca TMPaBHIbHBIM Oyjaer
YTBEPKICHHE, YTO Ha3BaHHBIE Cy/Abl Ha BCEX CTAJUAX IMpollecca AOJKHBI COJACHCTBOBATH CTOPOHAM B
npu3Hanuu (aktoB. [IporeccyanbHas HETOYHOCTH 3aKIIIOYAETCS B TOM, YTO M TPOU3BOJICTBO B CyJe
NepBOM HMHCTAHLIMM, U aNeJUIIMOHHOE IPOU3BOJCTBO - 3TO U €CTh cTaauu mpouecca. O4eBHAHO,
3aKOHOJATEb MUMEJN B BUJY, YTO Ha JIFOOOM dTare pacCCMOTPEHHUs JeT B Cy/ie EPBOI MM aneJUIIIHOHHON
WHCTAHIIMK BO3MOXHO MpU3HaHUe PakTa (Ha CTaJAUU MMOATOTOBKHU JIeJia, BO BpeMs [IPOBEICHUS Cy1IeOHOrO
3aceaHus  1mp.).

K coxanennto, AIIK P® He packpbiBaeT MEXaHHU3MOB TOI0, KakK CyJ MOXET COJEHCTBOBATH
CTOpOHAM B JIOCTH>KCHHUH COTJIAIICHUS, MPOSBIATh MHUIIMATUBY U MCIOJIb30BaTh CBOM MPOIECCyalIbHbIC
MIOJIHOMOYUS JUIsSl JOCTHKEHUS Ha3BaHHOM 11enu. BeposTHO, Cynl 1O KEeH pU pa3bICHEHUU CTOPOHAM UX
npaB U OOS3aHHOCTEH OCTAHOBUTHCS HA BO3MOXKHOCTH IPH3HAHUS OOCTOSTEILCTB Jelia, IMOKa3aB
MpOLIeCCyaTbHbIEe MOCIEACTBHSI TAKOTO JCHCTBHS U UX MPEUMYIIECTBA.

Cnenyer ormetuth, uto cT. 70 AIIK P® pacnpocrpansieT nmpaBo Npu3HaHUs OOCTOSATENBCTB Jieja
TOJIBKO Ha CTOPOHBI, XOTS M TPEThH JIMLA, 3asBISAIONIME CAMOCTOSTEIbHbIC TPEOOBAHUS OTHOCHTEIBHO
mpeaMeTa Cropa, Takke 00s3aHbl JOKa3bIBaTh OOCTOSITEIBCTBA COTJIACHO PACIPENEICHUI0 00s3aHHOCTH
nokasbiBaHus. LlenecooOpazHo ObUIO Obl pacpOCTPaHUTh NPABO MPU3HAHMS (PAKTOB M HA JAHHBIA BHUJ
tpethux Jnil. Onnako B AIIK P® Takoii HOpMBI HE COIEPKUTCSL.

Kpome Toro, npusHanue ¢akra He0OOXOAUMO OTIMYATh OT NPU3HAHUS HUCKa. Tak, M0J NMpU3HAHHEM
IIOHUMAeTCA coriacue ¢ (pakromM, Ha KOTOPOM JpYyroe JIMIO OCHOBBIBAET CBOM TPEOOBaHMS WU
BO3pakeHMs. JlaHHas mpolegypa OCHOBBIBAETCS Ha paclpeieieHuu OOS3aHHOCTH JI0OKa3blBaHUS, B
COOTBETCTBHHM C KOTOPBIM KaXkJasi CTOpPOHA JOKa3bIBaeT ompereieHHble (akTel. [Ipu3HaHue xe mcka
(moJIHOEe MJIM YaCTUYHOE) OTHOCUTCS K PACHOPSAUTENIbHBIM JIEHCTBUSM CTOPOH M O3HAYaeT COIJIACHE C
TpeOOBaHUSAMU UCTIIA.

[TponeccyanbHOe MocneACTBUE NMPU3HAHUSA CTOPOHOHM (pakToB oTpaxeHo B 4. 3 cr. 70 AIIK P®:
MIpU3HAHUE CTOPOHOI OOCTOSITENBCTB, HA KOTOPBIX JApyras CTOPOHAa OCHOBBIBAE€T CBOM TPEOOBaHUS WM
BO3PAXKEHMS, OCBOOOXKIAET JPYTyI0 CTOPOHY OT HEOOXOAMMOCTH JOKa3bIBaHHUS TaKUX OOCTOSITENbCTB.
[Ipu3Hanue cTopoHOM (PAKTOB MOXKET OBITh HM3J0KEHO NHCBMEHHO WM YCTHO. Eciau mpusHaHue
U3JI0KEHO B MHUCHbMEHHOW (opme, TO OHO mpuoOuaercs K Marepuanam jena. [Ipu yctHoit dopme
IIPU3HAHUS OHO 3aHOCUTCA B IPOTOKOJ CyAEOHOTO 3acelaHus M yIOCTOBEPSAETCS MOIAINMCHIO CTOPOHBI.
@akT NpU3HAHUS CTOPOHAMHM KOHKPETHBIX OOCTOSATENBCTB Je€ja 3aHOCUTCS B HPOTOKON CyAeOHOro
3acelaHus U y10CTOBEPSAETCS MOANUCIMHI 00€UX CTOPOH.

Hapymenue tpeboBanuil 3akoHa 0 mopsake GpUKcaluu Npu3HaHUs (aKTOB MPUBOIUT K TOMY, YTO
COOTBETCTBYIOIIME OOCTOATEIHCTBA HE MOTYT ObITh UCKJIFOUEHBI U3 MPEAMETA JOKa3bIBaHMUS.

ITo maTepnanam apOUTPAKHOI NPAKTHKH.

OO61ecTBO ¢ orpaHM4eHHON OTBeTCTBEHHOCThIO "AcTak" (mamee - OOO "Actak") oOpartuioch B
ApOutpaxHbiii cyn MOCKOBCKOH 00J1aCTH ¢ UCKOM K OTKPBITOMY aKIIMOHEpHOMY 0011ecTBy "Asponopt
brikoBo" (manee - OAO "Asponopt brikoBo") o B3bickanuu 1 904 977 py0. 20 Kom. OCHOBHOTO J0JTa MO
noroopy noctaBku HedrenpoayktoB N 124 ot 4 mapta 2002 1. u 3 142 622 py6. 71 KoI. 1OTOBOPHOMA
HEYCTOWKHU.
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"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

Pemennem ApOutpakHoro cyaa MockoBckoit obiactu ot 19 mapra 2003 r. B ya0BIETBOPSCHUH
uckoBbix TpeboBanuii OOO "Actdk" oTkazaHo BBUAY Hapymenus wuctuom ct. 382 I'K P® npu
3aKJII0YeHUH Joropopa neccuu. Cyn mpusHan qoroBop neccuu ot 6 centssops 2002 r. N T/A-609/02, na
OCHOBAHMHU KOTOPOTO K HCTILYy IEPEIUIO MpaBO TpeOOBaHUS MO BBIINICYKa3aHHOMY JOTOBOPY MOCTaBKH,
HEJIEUCTBUTEIIBHBIM B COOTBETCTBUM €O CT. 168 'K P®D, B cBA3U C TeM, YTO B JIOrOBOPE OTCYTCTBYIOT
JI0Ka3aTeJIbCTBA €r0 BO3ME3THOCTH.

[TocTaHOBNIEHHEM aNCIUIAIIMOHHON MHCTAHIIUKA APOUTPaKHOTO Ccyaa MOCKOBCKO# 001acTH OT 8 Mast
2003 r. pemenue cyna ot 19 mapra 2003 r. ocraBneHo 0e3 u3MeHeHus. [Ipu 3TOM CyJ aneyusIHOHHO’
WHCTaHIIMKM yKa3aJl, 4YTO MIOMHMO TOTO, YTO JOTroBOp Iieccuu oT 6 ceHtsaops 2002 r. N T/A-609/02 ne
COJIEPKUT YCIIOBUSI O €r0 BO3ME3/IHOCTH, JaHHBIN J10rOBOP SBJIETCS HE3aKJIIOUEHHBIM B cuiy 1. 1 cT. 432
'K PO, nockosibKy COIEp>KUT HEOIpeIeJICHHbIE YCIOBUS O XapaKTepe nepe1aBaeMbIX IPaBOMOUHUH.

[TocranoBnenuem PenepanbHOro apouTpaxHoro cyna Mockosckoro okpyra ot 9 utonst 2003 r. N
KI'-A41/4522-03 nmpunsTHIe 110 A€y cyneOHble aKThl OTMEHEHbI KaK BHIHECEHHBIE MPHU HEMPaBUILHOM
IIPUMEHEHUH HOPM MaTE€pHaJIbHOTO IIpaBa U COJAEpPIKaIINE BbIBOJbI, HE COOTBETCTBYIOIINE UMEIOLIUMCS B
JieNie  oKa3aTeNnbCTBaM, [0 HampaBlIieHO B ApOuUTpakHblii cyl MOCKOBCKOM 001acTd Ha HOBOE
paccmorpenue. [Ipy HOBOM paccMOTpeHMH Jena CyJy NPeAsioKEHO MpOaHaTU3UpOBaTh WMEIOLIUECS B
Jenie TIOKyMEHTBI, YCTaHOBHUTH MOJUIeKAIINe JOKAa3bIBAHUIO OOCTOSTENIbCTBA M Pa3peliuTh CIOpP IO

CYLIECTBY.

Pemennem ApOutpaxsoro cyna MockoBckoit obnactu ot 1 gekabps 2003 r. mo ToMy K€ Jeny B
yIOBJIETBOpEHUHU UCKOBBIX TpeboBanuii OO0 "AcTaK" 0TKa3aHO.

Pemienue MOTHBHpPOBAHO TE€M, YTO JOIOBOP LECCHM MOJIMUCAH HEHAJUIEXkKAIUM JIMLOM; JIOrOBOP
YCTYIIKH IIpaBa TPeOOBaHUS SBIISETCS MPUTBOPHOM CIIEIKOM, COBEPLUIEHHON C LIEJBI0 MPUKPBITH JIPYTYIO
CHIEJIKY, @ MMEHHO CJEJIKY JapeHus IpaBa TpeOOBaHMs; OTCYTCTBOBAIO COIJIACHE OTBETYMKA Ha 3aMEHY
muna B oOs3atenbcTBe. [Ipu ykazaHHBIX OOCTOSITENBCTBAX CyJ HPUILEN K BBIBOAY O HHUYTOKHOCTH
noroBopa neccuu ot 6 ceHts10pst 2002 r. N T/A-609/02 no ocHoBaHuto, npexycMoTpeHHoMy cT. 168 T'K
P®, kak HE COOTBETCTBYIOLIETO 3aKOHY.

OmnpezneneHueM aneIAIHMOHHON HMHCTaHUMU ApOUTpakHOTo cyna MockoBckoil oGmactu oT 7
anmpens 2004 r. mo nmenmy N A41-K1-18611/02, ocraBnenHbiM 0e3 wu3MeHeHus I[loctaHoBieHuneM
denepanbHOro apoutpaxkHoro cyna MockoBckoro okpyra ot 18 mas 2004 r. N KI'-A41/3803-04-11,
MIPOU3BOJICTBO MO JIENTy MPHOCTAHOBJICHO JI0 BCTYIUICHHUS B 3aKOHHYIO CHIIy CyJeOHOro akrta mo aemy N
A41-K1-5688/04 mo uckoBomy 3asBieHuto OAO "Asponopt beikoBo" k OOO "Actak" 0 nmpusHaHUM
HEJIeHCTBUTEIIBHBIM JIOT0BOpa 1eccuu ot 6 ceHtssops 2002 r. N T/A-609/02.

[TocTaHoBiEHHEM aNENISALMOHHON MHCTAaHIUMU ApOUTpaxxHOro cysna MockoBckoi obmactu oT 29
nekadbps 2004 r. pemenue cyaa ot 1 nexadpst 2003 r. nmo nexy N A41-K1-18611/02 ormeneno. C OAO
"Aspomnopt beikoBo" B mois3y OO0 "Actak" B3bickaHo 1 824 440 py6. 40 xor. ocHOBHOTO joira, 20 722
py06. 20 xom. B BO3MEIIECHHE PACXOJIOB IO yruiate rocnonutnHel mo ucky. C OAO "AsponopT beikoBo"
TaKXe B3bICKaHa B J10X0J1 (hesepaibHOro Or0/KeTa rOCIOIUTHHA 110 aleJUIIIIMOHHOM kanobe B cymme 10
361 py6. 10 xomn. B ocTanbHOM 9acTH HCKa OTKA3aHO.

[Tpu sTOM CyJ ane/uIsIIMOHHOM MHCTAaHIMM HCXOMwsl u3 Toro, uto IlocranoBinenuem Jlecstoro
apOWTPaKHOTO ame/UIIIHOHHOTO cyaa oT 3 cenTsiops 2004 r. N 10AII-317/04-TK mo geny N
A41-K1-5688/04, ocraBienHbiM 0e3 maMeHeHus [loctanoBinenuem denepaibHOro apOUTPa)xKHOTO Cyla
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("1O...

MockoBckoro okpyra ot 23 Hos0pst 2004 r., OAO "Asponopt brikoBo" otkazano B ucke k OO0 "Actak"
O MPU3HAHUM JOTOBOPA LECCUU HEACHCTBUTEIBHBIM. B CBSI3UM C 3TUM CyJ aneuISIMOHHOW MHCTaHIIUU
MpU3HAI HEOOOCHOBAaHHBIM BBIBOJ CyJa MEPBOW HMHCTAHIUU O HECOOTBETCTBHH JOrOBOPA IIECCHU
TpeboBanusM cT. 168, 182, 382, 419, 63 'K PD u ero HU4TOKHOCTH.

He cormacupmmcy ¢ mnpunareiM 1o jgeny I[locranoBiaenuem, OOO "Actik" o0patuioch c
KaCCallMOHHOM KaJo000H, B KOTOPOH NMPOCUT YKa3aHHBIA Cy/EOHBIM aKT OTMEHUTb M NPHHATH HOBBIN
cyneOublii akt. B 00oCHOBaHWME CBOMX JIOBOJIOB 3asBUTENb YyKa3all, 4TO CyJ HapylIIWI HOPMBbI
IIPOLIECCYATIbHOIO IIpaBa, IPOBEAS IE€PECUET CYMM OCHOBHOI'O JIOJra, MPU3HAHHOTO OTBETYMKOM,
HapyLIWJ HOPMbl MAaT€PUAJIBLHOTO MIPaBa, & TAKXKE MOJHO U BCECTOPOHHE HE MCCIIEIOBAJ MMEIOIIMECS B
JieJie I0Ka3aTeNbCTBa.

B 3acepanuu cyna xaccaimoHHod MHcTaHuuu npeacraButesib OO0 "Actrk" mopaepxan J0BOMAbI,
U3JI0’KEHHBbIE B KaccaunoHHOU »kanobe. [IpencraBurens OAO "Asponopt beikoBo" Bo3pakan NnpoTus
yIOBJIETBOPEHHS KACCAIIMOHHOM KaJI00bI, O 4YeM IMPEICTaBUI MOTUBUPOBAHHBIN OT3bIB.

W3yunB maTepuanbl Jena, OOCYAWB JOBOIBI JKAIOOBI M OT3bIBA HA HEE, BBICTYIIAB OOBSICHEHUS
MpEeACTaBUTENEH CTOPOH, poBepuB B nopsiake cT. 286 AIIK P® npaBuibHOCTh IPUMEHEHUS CY10M HOPM
MaTepUaIbHOTO IMpaBa U HOPM IMPOIECCYAIbHOTO TpaBa, CyJ KAacCAIlMOHHOW WHCTAHIMUW HE HAXOJUT
OCHOBAaHMH JJ11 OTMEHBI IOCTAHOBJICHUS alleJUISILIMOHHON MHCTAHLIMU B CBSI3U CO CJIEYIOLIUM.

B cootBerctBum ¢ 4. 3 cr. 70 AIIK P® npusHanue cTOpoHOH 0OCTOSITEIHCTB, HA KOTOPBIX JpyTas
CTOPOHA OCHOBBIBACT CBOM TpeOOBaHMSA MM BO3PAXKEHUS, OCBOOOXKIAET JAPYryl CTOPOHY OT
HEOOXOJMMOCTH JIOKa3bIBaHHUS TAaKHX 00CTOATENHCTB. DaKT NpU3HAHHMSA CTOPOHAMHU OOCTOSATEIHCTB
3aHOCUTCSI apOUTPaXXHBIM CYJOM B IPOTOKOJ CyAE€OHOIO 3acelaHusi U yJIOCTOBEpSETCS MOANUCAMHU
cropoH. [Ipu3HaHue, U3710KEHHOE B MUCBMEHHOU (hopMe, PUOOIIAeTCsl K MaTepuaiaMm Jena.

[Tockonbky (hakT mpu3HaHUSA OTBETUYUKOM joiira B cymme 1 829 048 py6. 40 kon. He y10CTOBEPEH B
nopsiake 4. 3 ct. 70 AIIK P®, a umMeHHO HE BHECEH B MPOTOKOJ CyA€OHOTO 3aceaHusl U HE yIOCTOBEPEH
NOJNHUCSIMU CTOPOH, a TaKkke He NMpUOOIIEeH K MaTepuajaMm Jejla B BHJE OTAEIbHOIO JIOKYMEHTa, 4ToO
MOATBEP)K/IAETCSl MaTepuajlaMd Jiefla, y cyAa He ObUIo OCHOBaHMSI JUIsl IPU3HAHUS JIA@HHOTO
00CTOSITENbCTBA HE TPEOYIOUIMM JOKa3blBaHUS. TakuM oOpa3oM, JIOBOJ 3asBUTENS O TOM, YTO CYJ
aneJIIMOHHON MHCTaHIMU B cBoeM [locTaHOBIeHHM TPOBEPsUT T€ OOCTOATENBCTBA, KOTOPbIE IPU3HAHBI
OTBETYMKOM, U IIPOU3BENl IIEPECUET CYMMBI OCHOBHOI'O JIOJra, TEM CaMblM HapylIUB HOPMBI
MIPOLIECCYATIBHOTO NPaBa, SIBJISIETCS HECOCTOSTENbHBIM.

Kak cnemyer M3 marepualloB Jeina M yCcTaHOBJIeHO cyinoMm, mexay OOO "TK-OTOII" u OAO
"AsponiopT beikoB0" OBLT 3aKITIOUEH JOTOBOP MOCTaBKU HedTenpoaykToB oT 4 mapta 2002 r. N 124.

Mexay OOO "TK-OTOII" u uctiom ObuT 3aKkioueH A0roBop ueccuu ot 6 ceHtsaops 2002 r. N
T/A-609/02, cornmacuo xotopomy OOO "TK-OTOII" yctynuno OOO "Actik" mpaBo KpeauTopa Mo
00s13aTeNbCTBAM, BBITEKAIOIIMM M3 JIOTOBOpa MOCTaBKM HedrenpoaykroB oT 4 mapra 2002 r. N 124 B
o0BbeMax U Ha yCIOBHUSX, YCTAHOBJIEHHBIX IOTOBOPOM MOCTaBKH.

CornacHo npunoxenussm N 1 - 29 k ykazaHHomy pnorosopy nocrasku, OOO "TK-OTOII"
noctaBuiio oTBeTUrKy KepocuH TC-1 B xonnuectBe 2063,653 ToHHBI Ha 001ryt0 ctoumocTh 14 032 840
py0. 40 xor.
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("1O...

Omnata OAO "AsponopT beikoBo" mocTaBiIeHHOT0 KepocuHa Oblia mpou3BeacHa B pazmepe 12 208
400 py0., B CBSI3M C U€M CyMMa €ro JoJira no 1oroBopy cocrasuia 1 824 440 py6. 40 xor.

Cormacao cr. 309 I'K P® oO6s3aTenscTBa AOMKHBI HCIOMHATHCA HAUICKAIIUM 00pa3oM B
COOTBETCTBHUH C YCIOBUSIMHU 0053aTEIHCTBA U TPEOOBAHUSIMHU 3aKOHA.

HOCKOHBKy OTBCTYHUK HC IPEACTaBUII JOKA3aTCJIBCTB HAJICKAIICTO HCIIOJIHCHUSA 00513aTEJILCTB 110
AOTOBOPY IMOCTAaBKH, Cy aHGHHHHHOHHOﬁ HHCTAaHIUU ITPAaBOMCPHO B3BICKAJI OCTABUIYIOCA HGynJI&'—IGHHOfI
CYMMY OCHOBHOTI'O O0JIT'a B IT0JIB3Y HUCTIA.

Cyn anemuisiiMOHHON MHCTaHLMU TaKKe TNpHUIIE]T K OOOCHOBAaHHOMY BBIBOJY, UYTO yKa3zaHHAs
3asBUTEJIEM CyMMa OCHOBHOro joiyira B pasmepe 80 536 py6. 80 kom. He MOMJICKUT B3BICKAHUIO C
oTBeTunka, nockonbky OOO "AcTok" He mNpeAcTaBWIO HaUIekKAIIUX JI0KA3aTelIbCTB TOrO, 4YTO
MIOCTaBJIEHHBIA Ha YKAa3aHHYIO CyMMY KepocuH siBisiics cooctBeHHocThi0 OO0 "TK-OTOITI", a nocraBka
ObLIa OCYIIIECTBIICHA B PAMKAX CIIOPHOTO JOTOBOPA.

Kpome Toro, cya KaccallMOHHOW WHCTaHIIMM COTJACeH C BBIBOJOM CyJAa alelIaluOHHON
unctanmu, yto ¢ OAO "Asponopt brikoB0" HE MOXKET OBITh B3bICKAHA HEYCTOMKA, TPEAYCMOTPEHHAS TI.
6.7 cnioproro gorosopa, nockonbky OOO "TK-OTOII" mo co6CcTBeHHON MHUIIMATHBE, HE JOXKIABIINUCH
MPEAOIIATHI, OTIPY3HJI OTBETYUKY KEPOCHH, TEM CaMbIM B OJTHOCTOPOHHEM MOPSAKE U3MEHUJ YCIOBUE
JIOTOBOPA O TIOPSJIKE PACYETOB.

VYuuTbiBas U3J10)KEHHOE, CyJ KaCCAal[MOHHON MHCTaHLIMU CUUTAET, 4To oOxanyemoe [loctanoBneHue
SBJISICTCS 3aKOHHBIM 1 000CHOBaHHBIM.

OcHoBaHMI IS OTMEHBI WM M3MEHECHHSI 00’KaTyeMOro CyIeOHOTo akTa, MPeayCMOTPEHHBIX CT.
288 AIIK P®, ne umeercs.

PykoBoactBysice ct. 284, 286, 287, 289 AIIK P®, cym mnocranoBwi: [locTtaHoBiieHue
aneuIALMOHHON MHCTaHIUU OT 29 nekabps 2004 r. mo neny N A41-K1-18611/02 ApburpakHoro cyna
MockoBckoil 00JacTH OCTaBUTH 0€3 HM3MEHEHHs, a KaccamuoHHyw xanody OOO "ActIk" - 06e3
yZIOBJIETBOPEHMS <195>.

<195> IlocranoBienue PenepaibHOro apOUTPaXHOTO cyJa MockoBckoro okpyra ot 30 mapra
2005 r. N KT-A41/1960-05-11.

HeoOxonmuMo OTMETHUTBH, YTO MpU3HAHHE (PAKTOB HE HOCHUT aOCOJIFOTHOTO XapakTepa, Tak Kak
apOMTpaKHBI Cy]| BIpaBe HE NPUHATH NMPHU3HAHHE CTOPOHOU (akToB. OTKa3 B MPUHATUU HPU3HAHUS
BO3MO>KEH IPU HAJIMYUU JJOKA3aTeJIbCTB, JAIOUIMX OCHOBAHME 110J1araTh, 4YTO NpU3HAHUE TAKOW CTOPOHOM
KOHKPETHBIX 0OCTOATENBCTB COBEPIICHO B IEJIAX COKPHITUA OOCTOSTENBCTB WIM O] BIUSHUEM OOMaHa,
HACWJINS, YIpo3bl, 3a0IyXACHHs, Ha YTO apOUTPaKHBIM CYJOM YKa3bIBaeTCsi B MPOTOKOJIE CyAeOHOTro
3acenanus. B maHHOM cilydae BakHO oOpaTHTh BHHUMaHHE Ha (pa3y 3akoHa "eciau apOUTpPakHbIH Cy[
pacrioyiaraeT TaKMMHM JI0Ka3aTeIbCTBaMuU", CI€J0BATENbHO, HET 0053aHHOCTH 10 MOUCKY MOJA00HOro poja
nokaszarenbcTB. Ha apOuTpakHOM cyJle JIeXKUT KOHTpPOJbHAs (YHKLUS - NMPOBEPUTh, HET JIM TaKHX
JI0Ka3aTeNbCcTB. TakuMu J10Ka3aTeabCTBAMH MOTYT OBbITh IIOKa3aHMS CBUJETENeH, NHCbMEHHBIE,
BEIIECTBEHHBIE J0KA3aTEIbCTBA, OOBSICHEHUS JIUII, yYaCTBYIOIIMX B JIeJIe, 3aKIIOUEHHS SKCIIEPTOB.
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Ecnu apOuTpaskHblif cy HE MPUHSI MPU3HAHUE CTOPOHOM OOCTOSATENBCTB Jesia, TO OHM IMOAJIeKAT
JIOKa3bIBAaHHIO B OOIIEM MOPSAIKE, T.€. B COOTBETCTBUHU C CYIIECTBYIOIIMM paclpe/ieIeHueM 005S3aHHOCTH
IO JIOKa3bIBAHUIO.

Ecnu ke apOWTpakHBI CyA NPUHSUT NPU3HAHHE CTOPOHAMU (aKTOB M €CIM 3TO IMPU3HAHHE
HA/IJIeKAIIE yJIOCTOBEPEHO CTOPOHAMH II0 NpaBUJIaM JaHHON CTaThU, TO TaKHe OOCTOSATENbCTBA HE
MIPOBEPSIIOTCS B X0e pazouparenncTsa nena (4. 5 cr. 70 AIIK PO).

O TOoM, MpUHMMAET WJIM HE IPUHUMAET apOUTPAXKHBINA Cy[ MPU3HAHHE CTOPOHAMHU OOCTOSATEIBCTB,
YKa3bIBAa€TCSI UM B MPOTOKOJE CyneOHOro 3acefaHusi. BhIHOCUTH ompejerneHre B BUAEC OTACIBHOIO
CyZ1e0HOTO aKTa B 3TOM ciiy4ae He Tpedyercs <196>;

<196> IlynkT 37 undopmanronnoro nucbma [Ipesuanyma BAC PO ot 13 aBrycrta 2004 r. N 82 "O
HEKOTOpBIX Bonpocax npuMeHeHust AIIK P®".

3aK/JII0YEHHE COTIalleHus 0 MPU3HAHUHU 00CcTOATENbCTB eda (cT. 70 AIIK PD).

CojaepkaHue Takoro COIVIAIIEHUS - 3TO MPU3HAHHME CTOPOH, O YEM CBUAECTENBCTBYET 4. 2 cT. 70
ATIK P®. UnubiMu c10BamMu, COTJIAIEHUs] CTOPOHBI MOTYT JJOCTUTHYThH BHE Cy/1a WJIK BO BpeMs CyAeOHOTO
pazbuparensctBa. OOBEKTOM COTJAlIEHUS BBICTYMAIOT oOOcCTOATENbCTBA JAena. CTOpPOHBI MOTYT
JIOTOBOPUTHCS O TPH3HAHUHM OTIEIbHBIX (DakToB, Bcex (akToB W T.1. JIOCTUTHYTOE COTJIANICHHE
yIOCTOBEPSIETCS] CTOPOHAMHU B UX COBMECTHOM 3asIBIIEHUU, KOTOPOE COCTABIISIETCA B MUCBMEHHON (Qopme,
MPEACTABISIETCS B apOUTPaXKHBIA CyJl, pPAacCMAaTPUBAIONIMN JI€NI0 IO TEepPBOM WHCTAHIMKA WIH B
aneysiquoHHoM Tmopsanake. Cyln NpUHUMAeT COIVIallleHHe CTOPOH Ha JII0OON cTaauu B TEPBOM U
arneyUIIUMOHHOW MHCTAHLIMSX.

B cBoem cornameHud CTOPOHBI BIIpaBe INPU3HATH JIOOble (akThl, BXOJAIIME B MPEAMET
NoKa3bpIBaHus 1o Aeny. [Ipu3sHanue GakToB, HE UMEIOIUX 3HAUEHUS AJIs Jela, HE UMEET IOpHANYECKON
3HaYMMOCTU. [Ipu3HaHMe (AKTOB CTOPOHAMHU OCHOBBIBAETCS Ha pACHpeAeiIeHUHN MEeXAy HUMHU
00s13aHHOCTH M0 JOKa3bIBaHUIO. B CBSI3M ¢ 3TUM CTOpOHa Mpu3HAET Te (aKThl, KOTOpbIE IOKHA
JIOKa3bIBaTh MPOTUBOIIOJIOKHASL CTOPOHA.

[ToMuMmoO e, BO3HHMKAIOIMINX W3 TPAXKTAHCKAX NPABOOTHOUICHUH, PE3yJbTAaThl MPUMHUPEHUS B
apOUTpa’KHOM IpOLIECCE MOTYT BO3HHMKATh U MO JieflaM, BO3HUKAIOUIUM U3 aJJMUHUCTPATHUBHBIX U UHBIX
MyOJIUYHBIX MTpaBOOTHOLIEHMH: cornamenue (ri1. 15, ct. 190 AIIK P®); otka3 ot TpeboBanwuii (4. 2 ct. 49
AIIK P®); npusnanue tpedoBanuii (4. 3 ct. 49 AIIK P®); npusHanue pakTuyeckux 0OCTOATENBCTB Jiena
(ct. 70 ATIK P®); 3akroueHue COTIaIIeHUs O MPU3HAHUU 00CTOsTENbCTB Aeia (ctT. 70 ATIK P®).

Htak, B Poccuiickoii dexepannu BO3MOXKHOCTh OOpallleHUs K NpOLESype IMOCPeIHUYECTBA
npenycmorpena B 1. 2 cT. 135 AIIK PO, a umMeHnHO npu moAroToBKe Jiena K cyZeOHOMY pa30upaTeabCTBy
CyZbsl pa3bsCHSIET CTOPOHAM HX MPaBO Ha PACCMOTPEHHUE JieNla C Y4acTHEM apOUTpaXKHBIX 3acedareieH,
IIPaBO NepeAaTh CHOp Ha pa3pellleHHe TPETeHCKOro cyza, MpaBO OOpaTUThCS Ha JIOOOW cTaauu
apOUTPaKHOTO TpOoLECcca B LIEJSX YPEryJIUPOBaHUs CIIOpa 3a COINEHCTBHEM K IMOCPEAHUKY, B TOM YHCIIE K
MeANaTopy, B MOPSAKE, YCTAaHOBJICHHOM (pelepaqbHbIM 3aKOHOM, M TOCJEACTBUS COBEPIICHUS TaKUX
JNEUCTBUM, NPUHMMAECT MeEphbl Ul 3aKIIOYEHUs CTOPOHAMU MHMPOBOIO COIVIALLIECHHS, CONECUCTBYET
MIPUMHUPEHUIO CTOPOH.
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AKTHUBHOCTb apOUTPa)XHOTO CyJa B [JaHHOM Cllydae¢ HUYYThb HE IPOTUBOPEUYMUT MPHUHLUIY
COCTSI3aTENbHOCTH, ycTaHOBIEHHOMY B cT. 9 AIIK P®, a, Hao0opoT, COCOOCTBYeT peanu3aluu Kak
CaMOT0 MPHUHIIMIIA COCTA3aTEIbHOCTH, TAK M IPUHIUIA JUCIIO3UTUBHOCTH apOUTPaKHOTO MpoLecca.

Kak ormeuaer C.JI. [lertsapes, akiieHT B AIIK P® nenaercs Ha TOM, 9TO C TOMOIIBIO apOUTPAKHOTO
Cylla ACUCTBUS CTOPOH MO NMPUMHUPEHUIO U YPETYJIUPOBAHUIO criopa Oyay HOCUTH 0ojiee OCO3HAHHBIA U
00lyMaHHBI XapaKTep, Y4TO MO3BOJIUT B KAKOW-TO Mepe UCKIIOUUTH U3 MpeIMeTa pacCMOTPEHUs Cyla
He0OOCHOBaHHbIE TPeOOBaHMS, KPOME TOr0, MPUMHUPEHHE CTOPOH Ha JI0O0N M3 CcTaiuil apOUTPa)KHOTO
nporiecca OyeT coaelCTBOBATh MPUHIIHITY MPOLIECCYATbHON SKOHOMUH <197>.

KoncynprantlIntoc: npumeyanue.

KoMmmenTapuii k ApoutpaxHoMy TpolieccyaibHoMy Koaekcy Poccuiickoit ®eneparuu (o pea. B.B.
SpxoBa) BKJIIOUYEH B MH(POPMAIIMOHHBIN 0aHK cornacHo nmyOnukanuu - Maporponuk Meaua, 2011 (3-e
U3JlaHuE, epepadoTaHHOE U AOMOIHEHHOE).

<197> KommMmeHTapuii k ApOuTpakHOMYy mpoleccyaibHoMy Kojekcy Poccuiickoit ®deneparuu
(mocrareitnbiit) / [Tox pea. mpod. B.B. Spkosa. M.: Bonrepc Kiysep, 2004. C. 353.

Tak, B coorBercTBUU ¢ 1. 2 cT. 138 AIIK P® ctopoHbl MOTyT yperyjiupoBaTh CHOp, 3aKJIHOYUB
MHPOBOE COTJIAIIEHNWE WM MPUMEHSIS JAPYyTUe MPUMHUPHUTEIbHBIC MPOLEIYpPhl, B TOM YHCJIE MPOLEIYPY
MeAHAaINH, €CJIU 3TO HE MPOTHUBOPEUUT (eJiepaTIbHOMY 3aKOHY.

'

Kak ormeuaer M.IO. 3axapspsiesa, "...corsacHo quHuu AIIK P® npumupurensHble mpoueaypsbl
IPEJCTaBIAT co000i cUMOMO3, C OAHON CTOPOHBI, AMCIIO3UTHBHO-COCTSI3aTEIBHOIO IpaBa CTOPOH Ha
MCIOJIb30BaHNE MPUMHUPUTENBHBIX MPOLEAYP U C, IPYTrOil CTOPOHBI, aKTUBHON POJIM apOUTPaKHOTO Cy[a.
Hcxons u3 sroro, Koxexkc roBOpUT HE TOJNBKO O IPaBe CTOPOH HCIOJIb30BaTh IPUMUPHUTEIBHBIE
MpOLEAYpPhl MO CBOEMY YCMOTPEHHIO, HO U OOS3BIBAE€T CyJ OKa3blBaTh MAaKCHUMAaJlbHO BO3MOXHYIO
IIOMOLIb CHOPSILINM JINLAM B Pa3bsICHEHUU U peAJIN3allMy JaHHOTO IPaBa, YTO CIEAYET PACLIEHNBATH KaK
OuepeqHOM IIar BHEAPEHUS NPUMUPHUTENbHBIX (opM B apOuTpaxHslii mpouecc. Henb3st oboiitu
BHUMaHHMEM TOJIBKO TOT (hakKT, YTO, HECMOTpPS Ha HAMETUBLIYIOCS TEHJCHIIMIO, JlaHHas 00sS3aHHOCTh
npenmnosaraerca Kogexcom, HoO He IMEeT YeTKOro 3aKkperuieHus..." <198>.

<198> 3axappsameBa M.IO. IlpumuputenbHble Hpoueaypsl B apOUTPa)kHOM IPOLECCYaTbHOM
3akoHojaTenbcTBe Poccuiickoit deaepannn (KOHIENTyalbHble OCHOBBI U MEPCIEKTUBBI pa3BuTus): Jluc.
... kKauJ. ropu. Hayk. Caparos, 2005. C. 114.

ITo maTepuasam apOMTPANKHON MPAKTHKH.

Anmunuctpaius r. HoBopoccuiicka oOpaTtuiack B ApOutpaxsbiii cyn KpacHomapckoro kpas c
nckoM k OOO "busznec MutepHemnn TepmuHan" o B3bICKAaHWM 33JI0JDKEHHOCTH IO apEHIHOM IUIaTe B
pasmepe 1 684 046 py6. 73 xom. o JOrOBOPY apeHbl 3eMENIbHOrO ydacTka oT 15 ceHtsiOps 1999 r. N
4700001343(1681) 3a mepuox ¢ 1 ssaBapst 2002 r. o 30 centsiops 2006 r., menu - 564 486 py6. 40 xorm. 3a
nepuon ¢ 11 anpens 2002 r. mo 12 gexadps 2006 r.
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Pemenuem ot 13 aBrycra 2007 ., ocTaBiieHHbIM 03 n3MeHeHusl [locTaHOBIIEHHEM aneIAIIMOHHON
uHCcTaHu oT 31 okTsadps 2007 r., uck ynomierBopeH. CyneOHble aKThl MOTHBHPOBAHBI TEM, YTO
3aKJIIOYEHHBIN CTOPOHAMH JOTOBOP apeHJIbl 3€MEJILHOTO YYacTKa HE PAaCTOPTHYT, OTBETYMK IPOJIOJDKACT
MCII0JIH30BaTh YYACTOK MOCJIE UCTEUCHUS CPOKa JEHCTBUS IOrOBOPA, HE YIJIaUMBasi apeHAHYIO TUIaTy.

B kaccanmonnoii xxanode OOO "buznec MnTepremnn TepmuHan" mpocruiao OTMEHUTh PEIICHUE OT
13 aBrycra 2007 r. u IlocranoBienue anemssiuoHHONW UHCTaHIMK OT 31 okTs6ps 2007 r. [lo MHEeHUIO
3asiBUTEIS, Cy/Abl HEITPABOMEPHO HE MPUHSIM BO BHUMaHUE OJHOCTOPOHHEE M3MEHEHHE HCTILIOM pa3Mepa
ApEHJHBIX IUIATEXKEN.

B cyneOHOM 3acegaHuu NpeACTaBUTEIN aIMUHUCTPAIMA M OOIIECTBA 3asBUJIM XOJIaTaliCTBO 00
YTBEPXKJACHUM  CyJIOM  KAacCal[AOHHOW  MHCTAHIIMM  MHPOBOTO  COTJIAIICHHS,  MOJAMHUCAHHOIO
YIIOJITHOMOYCHHBIMH JIMIIAMHU, Ha CIICAYIOMINUX YCIOBUSIX.

1. Mcrem ¥ OTBETYMK NPUIUIA K COTJIANICHHWIO, YTO 3aJI0JDKEHHOCTh IO apeHJHOHM IIIaTte IIo
noroopy oT 15 centsadpst 1999 r. N 4700001343(1681) coctansier 1 049 926 py6. 73 ko1 3a Iepuos ¢
23 mapra 2004 r. o 30 urons 2006 r. u nenu B pazmepe 169 190 py0. 95 kom. 3a nepuon ¢ 23 mapra
2004 r. o 30 utons 2006 r.

2. YuuThiBasi JaBHUE MapTHEPCKUE OTHOMICHHS, CTOPOHBI NMPHIILIM K COTJANICHUIO PacCpOUYUTh
yIiaTy o0pa3oBaBILEHCs 3aI0JDKEHHOCTH 10 apeHIHON IMiaTe Mo JI0roBopy oT 15 centsabpst 1999 r. N
4700001343(1681) B pasmepe 1 049 926 py6. 73 kom. 3a nmepuon ¢ 23 mapta 2004 r. o 30 urons 2006 r.
u nieHu B pazmepe 169 190 py0. 95 xom. 3a nepuoz ¢ 23 maprta 2004 r. o 30 urons 2006 r.

3. Tlo 1OrOBOPEHHOCTH CTOPOH CPOK PacCpOUYKU OOpa30BaBIIEHCS 3a0JKEHHOCTH COCTaBiseT 12
MECSIIEB PAaBHBIMU JIOJISIMH C MOMEHTA YTBEP>KICHUSI HACTOAIIEIO MUPOBOTO coramienus: deneparibHbIM
apoutpaxxuaeiM cynom CeBepo-KaBkasckoro okpyra, 4To, B CBOIO o4epenn, coctariser 101 593 py6. 14
KOII. B MECHII.

4. Pacxoapl mo yIuiate TOCYAapCTBEHHOW MONUIMHBI B pasmepe 8 780 py0. BozmararoTcs Ha
OTBETYHKA.

MupoBoe corianieHue coctaBiieHo Ha ocHoBaHuu cT. 139, 140 ATIK P® B Tpex sx3eMIuIspax.

IlocnencTBus mpeKpamieHuss NPOU3BOJACTBA IO JEINY B CBSI3M C 3aKIOUYEHUEM MHUPOBOIO
corjamienus, npeaycmorpennsie cT. 142 AIIK P®, ctopoHam pa3bsiCHEHBI U TIOHSITHBI.

B cuny cr. 138, 139 AIIK P® cTOpoHBI MOTyT yperyJmpoBaTh CIOp, 3aKIIOYMB MHUPOBOE
COTJIAlIEHUE WJIM MCHOJb3ys JApyrue NPUMHPHUTENbHBIE MPOLEAYphl, €CIU 3TO HE MNPOTHBOPEUUT
denepanbHOMY 3aKOHY. MMpOBOE COIJIAIIEHWE MOXET OBbITh 3aKII0ueHO Ha J00i  craguu
apOMTpa)kHOrO TIpolecca, M0 JI00My Jelly, €caM HHOe He mnpenycMorpeHo Kopekcom M UHBIM
(benepaabHBIM 3aKOHOM.

[TotHOMOYMS JUII, TOJMUCABIIMX MUPOBOE COTJIALIIEHHE, JOKYMEHTAIbHO MOATBEPKIEHbI. B cBs3n
C TEM 4YTO MHUPOBOE COIJIAIIEHWE HE HApYyIIAeT MpaBa M 3aKOHHbIE MHTEPECHl APYTUX JIMI U HE
MIPOTUBOPEYUT 3aKOHY, KacCallMOHHAs MHCTAHIUS CUYUTAET BO3MOXKHBIM YIOBJIETBOPUTH XOAATaHCTBO
CTOPOH O €T0 YTBEPKICHHH.
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B cBs13u ¢ yTBepKA€HHEM MUPOBOTO COTJIAIICHUS TOCTIONUINHA [0 UCKOBOMY 3asIBICHUIO TOJICKUT
B3BICKAaHHIO C OTBETYHMKAa B pa3Mmepe, ycraHoBieHHOM cT. 333.21, 333.22, 333.40 HanoroBoro kojekca
Poccuiickoit @eneparuu.

PykoBoactBysics cr. 138 - 141, 150, 151, 284, 287, 289 AIIK P®, ®exnepanbHblii apOUTPaskHBIN CYIT
CeBepo-KaBka3ckoro okpyra mnocraHoBwi: pemenne oT 13 aBrycta 2007 r. u IlocranoBienue
aneIauoHHON nHCcTaHmuu ot 31 oktsi6pst 2007 . Apbutpaxsoro cyaa KpacHogapckoro kpast o aeiy
N A32-6078/07-9/149 oT™MeHHTS.

yTBepI[I/ITb MHPOBOC COMIAICHUEC CTOPOH Ha CJICAYIOIIUX YCIOBUAX!

1. CTOpoHBI MPHU3HAIOT, YTO IO JO0roBopy oT 15 centsops 1999 r. N 4700001343(1681)
3anomkeHHoctb OO0 "buznec Unrepuennn Tepmunan" nepen agmunuctpanueit . HoBopoccuiicka 3a
nepuof ¢ 23 mapta 2004 r. o 30 urons 2006 r. coctasmisier 1 049 926 py0. 73 xon. apeHaHO# mnaThl, 169
190 py6. 95 xom. neHwu.

2. Jonr 1 049 926 py6. 73 xon. u nean 169 190 py6. 95 xom. OTBETYHK JOJKEH YIIJIATUTh UCTIY B
TeueHue 12 mecsnes, ncuucisiemsix ¢ 13 mapra 2008 r., paBabsiMu miatexamu 1mo 101 593 py6. 14 kom. B
MECHILL.

5. Ymnara B 1oxo1 ¢eepaabHOro 010 KeTa TOCTIONIIHHEI 110 HCKY BO3JIaraeTcs Ha OTBETYHKA.

B3bickath ¢ o0miecTBa ¢ OrpaHUYeHHOW OTBETCTBEHHOCThIO "busHec Wurtepnemnn Tepmunan" B
noxon penepansHOro Or0KeTa rocronuuHy 8 797 py6. 80 xom. ApoutpaxHomy cyny KpacHomapckoro
Kpas BbIIaTh HMCIOJHHUTENbHBIN JucT. IIpowsBoactBo mo aeny N A32-6078/07-9/149 mnpexparTuTs.
IlocraHoB€HME BCTyNaeT B 3aKOHHYIO CHIIY CO JHS €ro NMpUHATHS <199>.

<199> IlocranoBnenue denepanpHoro apouTpaxknoro cyna Cesepo-Kapkasckoro okpyra ot 13
mapta 2008 r. N ®08-164/08.

Hrak, B AIIK P® 3akperuieHl HOPMBI, pETYIHPYIOUIME HHCTHTYT TNPHUMHPEHUS CTOPOH:
MPUMHUPUTENBHBIM TIPOIIETypaM IOCBsIIEHa crernuanbHas rinasa (1. 15), cormacHo cr. 133, 135, 138
AIIK P® apOutpakHblii cyn 00s3bIBaeTCS MPUHUMATH MEPHI ISl TPUMUPEHHsI CTOPOH, CONEHCTBOBATH
UM B YPETYJIHPOBAaHHMU CIIOpA, BIEPBBIC MOJYYHJ 3aKOHOAATEIBHOE 3aKPEIJICHUE WHCTUTYT
nocpeannuectsa (ct. 135, 158 AIIK PO).

OpnHako JAaKOHUYHOCTh M Pa3pO3HEHHOCTh CYIIECTBYIOIIMX HOPM HE IMO3BOJIMIM UM CTaTh
3G (GEKTUBHBIM HHCTPYMEHTOM YPETYJIMPOBAaHUS CIOPOB. B CBsI3M ¢ 3THUM B meisx Oojiee HMIMPOKOTo
BHEIpEHUS B c(epy OCYIIECTBIEHHUS IMPaBOCYAMS CHOCOOOB YPETyJIMpPOBaHHUS CIOPOB IMOCPEICTBOM
UCIIOJIb30BAaHUsl NPUMHUPUTENBHBIX MPOLENYpP, B TOM YHCIE NPUMUPEHMS, OCYLIECTBIIEMOIO IpHU
comeiictBuM cyna, Beicium ApOutpaxusiM  Cynom Poccuiickoit ®epepanuu  BHECEH MPOEKT
®enepanpHoro 3akoHa N 121844-6 "O BHeceHMHM W3MEHEHUN B OT/AEIbHBIE 3aKOHOJATENbHBIE AKThHI
Poccuiickoit denepannn B CBSA3M C COBEPIICHCTBOBAHMEM MPUMHPUTENBHBIX mpouenyp" (naiee -
3aKOHOIIPOEKT) O OoJjiee HIMPOKOM HCIOJNB30BAaHUHM IMPUMUPHUTENBHBIX TMPOLEAYp B apOUTpakKHOM
cyaomnpousBojcTee <200>.
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<200> Cwm.: CIIC.

B 3akoHoOmpoekTe npenycMaTpuBarOTCs JONOJHUTENBHBIE 110 OTHOIIEHUIO K MEIUALUU U IPYIUM
MIPUMUPUTENBHBIM HIPOLEAYPAM BO3MOXKHOCTHU IS JIUL, YYACTBYIOIIMX B J€JI€, YPETyJIUPOBATH CIOP MPU
COZICHCTBUU Cy/IEOHOTO MPUMHUPHUTEINS, 3aKPEIISETC MHCTUTYT Cy/1eOHOTO MPUMHUPEHUS, OTPEACIISIOTCS
MPUHLUIIBI IPUMUPUTENBHBIX IPOLEAYP, CO3AAIOTCA YCIOBUS JUIsl aKTUBHOM pPOJIM CyZa B COACHCTBUU
CTOPOHaM B YpEryJIMpOBaHUHU CIIOPOB, B TOM 4YMCJE BO3HUKAIOUIMX W3 aIMUHUCTPATUBHBIX M HHBIX
yOJIUYHBIX TPABOOTHOLICHHIH.

BaxxHo oTMeTHUTh, YTO O HEOOXOIUMOCTH COJICMCTBOBATH MPUMHUPEHUIO CTOPOH HA CTaJIUU
CylneOHOro pasz0upareiabcTBa B LEISX COKpAIICHHUS KOJMYECTBA pPAacCMaTpPUBAEMbIX CyJaMH el U
yIy4IIeHUs] KaueCcTBa OTIPaBICHUS ITpaBoCcy1us yka3aHo B Pekomennanuu Komurera munuctpoB CoBera
EBponet N R(86)12 0 Mepax 1o HEOMYIIEHUIO U COKPAILIEHUIO Ype3MEpHOi pabouell Harpy3KH Ha CYbl,
npuHATOH eme B 1986 1.

KomureroM MHUHHMCTPOB B JJaHHOM PEKOMEHJALMU NPEAJIOKEHO B KAauecTBE OJHOM M3 OCHOBHBIX
3a7a4 BO3JIOKHUTH Ha CyAel OOS3aHHOCTh JOOMBATHCS NMPUMHUPEHHUS CTOPOH M 3aKIIOYEHHS] MHPOBOTO
COIJIAIIEHUS 110 BCEM COOTBETCTBYIOIIMM BOIIPOCAM Ha JIF0OOH cTauu cy1eOHOro pa3oupareiabCTBa.

bonee Toro, Poccuiickas @enepanust 0061agaeT COOCTBEHHBIMU TPAAMLMSIMU IPUMUPEHUS, B TOM
qucIIe U IIPU Y4acTUH CyAa.

B 3akoHompoekTe chopMyIHpPOBaHBI OOIIUE TOJOXKEHUS O MPUMUPHTENBHBIX HpOIEaypax Kak
IpoIecCyalbHOM MHCTHTYTE, 0003Hau€Hbl NPUHLMIBI NPOBEACHUS NPUMHUPHUTEIbHBIX MPOLEAYp, HUX
OCHOBHbBIE Pa3HOBUAHOCTH: IEPErOBOPHI, IOCPETHUUECTBO, MEUALNS, CYAeOHOE IPUMUPEHNE.

TepMuHsbI "nocpeaHnuecTBO", "MOCPEHUK" HCIIONIB3YIOTCS B 3aKOHOIIPOEKTE KaK POJOBOE ITOHATHE,
YYHUTBIBasl, 4YTO TEPMHUHBI "Mequanus", "Meauarop", "cynednoe npumupenue", ""cy1eOHbIi MPUMHPUTETH"
SIBISIOTCSI CIIEIIMAIBHBIMU 10 OTHOIIEHHIO K HUM COIJIACHO ITOJIOcKeHMsAM 1. 2 1. 1 ct. 135, m. 2 ct. 158
AIIK P®. Berynusmmii B cuny ¢ 1 sauBaps 2011 r. @enepanbhblil 3akoH oT 27 uronst 2010 r. N 193-03
"O6 anbTepHATUBHOW MpOIEIype YPEryJIUpOBaHHUS CIHOPOB C Y4acTHEM IOCpeAHMKa (mpouenype
Meauanun)" (ganee - 3aKOH O MeIualuu) ObLI MPUHAT B IENAX CO3JAaHUS MPABOBBIX YCIOBHM IS
npuMmeHeHus B Poccuiickoit denepanuu npouenyps! Mmennanuu. Ilpu sToM B coorBeTcTBUU € 4. 6 CT. |
3aKkoHa O MEIMALIUU €T0 MOJIOKEHHS] HE IPUMEHSIOTCS K OTHOLIEHUSAM, CBA3aHHBIM C OKa3aHUEM CyAbei
WIA TpeTeMcKUM CyIbe B XoJle CyAeOHOro WM TpeTeHCKOro pa3OuparenbcTBa COACHCTBUS
MPUMUPEHUIO CTOPOH, €CJIM MHOE HE TPEYCMOTPEHO (eiepaibHbIM 3aKOHOM.

Bmecre ¢ Tem ormernM, yto B 2011 r. mpumupuTenbHBIE MPOLEAYPBI C y4acCTHEM MEAMATOPOB
HCIIOJIb30BAJIMCh B apOUTPAKHBIX Cy/1ax B paMKax paccMoTpeHus Bcero 11 ger.

B cBoto ouepenp, B pa3pabOTaHHOM C y4eTOM IOJIOKEHHH 3aKoHa O MEIHAlluU 3aKOHOIPOEKTe
0cob0e BHUMaHUE yAeNsAeTcs MpeiesaM ydyacTHs Cy/1a B yperyJIupoBaHUU CIOPOB U (popmam, B KOTOPBIX
CyJ MOJKET peaju30BaTh BO3JIOKEHHBIE HAa HEr0 3aKOHOM OOS3aHHOCTH I10 OKAa3aHUIO COJEHCTBHS
CTOPOHaM B IPUMMPEHUH, B YPETYJIUPOBAHNHN CYLIECTBYIOIIETO MEX/1y HUIMH KOH(IUKTA.

Takum O6p8.30M, 3aKOHOIIPOCKT HAIIpaBJICH Ha JanbHeHnIee BHCAPCHUC U TMOMYJISIPU3AllUI0 B
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Poccun mnpuMHpHTENBHBIX TpOLEAYpP, B TOM 4YHCIC W MEIWAllUU, a TakKe IMOBBIIICHUE HUX
3¢ (HeKTHBHOCTH.

B 3akoHOompoekTe B IENAX NPEIOCTaBICHUS CTOPOHAM MAaKCHMAaJbHBIX BO3MOXKHOCTEH IO
YpEryJIupOBaHUIO CTIOpa peaTu30BaHa I'MOKas U MHOTOIUIAHOBAsE MOJICNIb COJCHCTBUS Cy/la MPUMUPEHUIO
CTOPOH, KOTOPOE MOKET OCYIIECTBIATHCS B pa3NUYHbIX (opmax.

B cooTBeTcTBHM € 3aKOHONPOEKTOM HPUMHUPHUTENbHAS MPOLEAypa MOXKET OBITh NPOBEICHA IO
m00oMy Ziey M Ha JI000H cTaauu apOUTPa)KHOTO Mpolecca Mo X0JaTaiCcTBy CTOPOH (CTOPOHBI) WM IO
MPEUIOKEHUI0 apOUTPAKHOTO CyJa MPU COTJIACHUHU CTOPOH. Takoe mpeioskeHHe MOXKET OBITh CAETaHO
CyJIOM Ha JIF000# cTaauu mpolecca, Uisi ero pacCMOTPEHUsI apOUTPaKHBIM CYZIOM MOXKET ObITh OOBSIBIICH
[IEPEPBIB.

3aKOHONIPOEKTOM IpPEAJIAaraeTcs 3aKpelnuTh [IUPOKHM IEepeueHb BO3MOMKHBIX PpEe3yJIbTaTOB
IIPUMUPEHUS, K KOTOPBIM MOT'YT IIPUWTH CTOPOHBI B IIPOLIECCE MPUMHMPUTEIBLHOM Hpouenypsl. K guciy
TaKUX pe3yJbTaTOB OTHOCATCSA: MHUPOBOE COIVIALLICHHE, 3AKI0YAEMOE B OTHOLICHUM BCEX WIM YacTH
TpeOOBaHUH, YACTUYHBIIN MJIH MOJIHBIA OTKA3 OT MCKa, €r0 YaCTUYHOE MJIH IOJIHOE MTPU3HAHUE, IPU3HAHNE
OOCTOSITENILCTB, Ha KOTOPBIX Jpyras CTOPOHa OCHOBBIBA€T CBOM TpeOOBaHUS WM BO3PaXKEHU,
COIJIAILIEHUE 110 0OCTOATENbCTBAM JIENA.

Ecnu B npoluecce npuMHpUTENBHON MPOLEAYPBI, CPOK KOTOPOIl HE MOXKET MpEBbILIATh J[BAa Mecslla,
CTOPOHBI HE€ JIOCTUTHYT B3aMMOIIPUEMJIEMOrO pe3yJibTaTa MNPUMHUPEHUs, cyAcOHOe pa3doupaTebCTBO
BO300HOBJISETCA.

B cooTBeTCTBMHM C 3aKOHOIPOEKTOM K OCYIIECTBICHHIO (YHKIHMHA CyAeOHBIX MPUMHpPHUTEINCH
IpeJularaeTcsl NpUBJIEKAaTh MOMOIIHUKOB CyAeW, He MPUHHUMAIOIIMX YYacTHs B PAacCMOTPEHUM Jielna,
COTPYJHMKOB almapara cyza, MMEIOLIUX BbICIIEEe FOPUANYECKOE 00pa3oBaHHE, M CyAedH B OTCTaBKE.
[Ipennonaraercsi, 4TO CHUCOK CyneOHBIX HpuUMHUpuUTeNel Oyner yTBepxkaarbcs Ilnenymom Beicmiero
Apburpaxknoro Cyna Poccuiickoit ®denepanuu Ha OCHOBE MPEUIOKEHUM apOUTPaKHBIX CYAOB O
KaHIUJIaTypax CyAeOHBIX MPUMUPUTENIEH.

[ToMMMO BO3MOXHOCTH YydYacTus B CyAeOHOM NPUMUPEHHH, CTOPOHBI B COOTBETCTBUU C
neiictByromeit penakuueit AIIK P® BnpaBe Ha m000H CTaguM pacCMOTpPEHHs Jiela WHUIMHPOBATh
IIPOBEACHUE MPOLEYPHI MEIHALINH.

[Ipy >TOM CTOpPOHBI HE OTpaHUYEHBI B BBIOOpE MOCPEAHHMKA U MOTYT MPUOETHYTh K yCIyram
MeauaTopa Tuoo n30path CyAeOHOT0 MPUMHUPHUTENS, KOTOPBIM YTBEPKIAACTCS apOUTPAKHBIM CYIOM.

3aKOHOMPOEKTOM TaKK€ YCTaHABIMBAIOTCS MPUHIUIBI CYJEOHOTO NPUMHUPEHHUS, MOTHOMOYUS
Cy1e0HOTO TPUMUPHUTEIISI, BO3MOKHOCTh €TI0 3aMEHBI CY0M.

[Ipeamnonaraercsi, 4To MOPSJIOK MPOBEIEHUS CyAeOHOIO MPUMHUPEHUSI U TPeOOBaHUS K CyAeOHOMY
IPUMHPUTENIO OyAyT TaKxke ompeaenaeHsl PeriaMeHTOM mpoBeneHUs CyAeOHOro MpPUMUPEHUS,
yTBepkaaeMbIM Briciium ApoutpaxkusiM Cynom Poccuiickoit @enepanuu.

3aKOHOMPOEKT UCXOAUT W3 TOTO, YTO MPUMHPHUTEIBHBIE MPOLEIYPbl MOT'YT IPOBOJUTHCA B TOM
quciae MO JielaM, BO3HUKAIOUIMM M3 aIMMHUCTPATHUBHBIX M HWHBIX IyOJUYHBIX IPABOOTHOIICHHM.
[IpencraBnsiercs, 4Yro Takod moaxon  OyAeT  cnocoOCTBOBaTh — HAaXOXKAGHHIO  CTOPOHAMHM
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B3aMMOIIPUEMIIEMOT0 pe3ysibTaTa ypPEeryJIupoBaHus cropa Jubo (IpH ero HEAOCTH)KEHHUU) COIMKEHUIO
MIO3ULMI CTOPOH B TOM YHUCJIE U IO CIIOpaM, I'Zle OAHOM W3 CTOPOH SIBJISIETCS TOCYNAapCTBEHHBIN Opra,
OpraH MECTHOT'O CaMOYIIPaBJICHUS.

[TomoGHBII omBIT UMeeTcst B psane eBporelickux crpad (B KoponesctBe Hunepnannos, I'epmanun,
BenukoGpuranuu, ABcTpanuu), rie CylecTByeT 00s3aTesIbHbIA A0CYeOHBIH MOPSIOK yperyIupoBaHus
HAJIOTOBBIX CIIOPOB, B TOM YHCJIE€ C HUCIIOJIb30BAHUEM MEIUAIMHU, KOTOPbIM CIOCOOCTBYET TOMY, 4TO IO
CTaJUH Cy1eOHOT0 paccMOTpeHMst JoXoauT MeHee 10% Takux cropos.

IIpu 3TOM pe3ynapTraTaMy NPUMUPEHUS CTOPOH I10 CIIOPAaM, BO3HUKAIOIIUM U3 aIMUHUCTPATUBHBIX U
MHBIX ITyOIUYHBIX MPABOOTHOIIEHUH, MOTYT OBITh NPU3HAHUE OOCTOSTENLCTB J€ja, COrJIallleHue CTOPOH
10 OOCTOSITENBCTBAM J€Ja; COIJIAIICHUE CTOPOH, COJepXkaliee KBAIN(HUKALMIO CAENKH, COBEPIIEHHOM
JUIOM, YYacCTBYIOIIMM B J€JI€, MM CTaTyca U XapaKTepa ACSATEIBHOCTH 3TOrO JHLA; YaCTUYHBIA WIN
MOJTHBIN OTKa3 OT TPeOOBAHMH, YaCTUYHOE HITU TIOJIHOE MIPU3HAHKE TPEOOBAHHIA, B TOM YHCIIE BCICIICTBHUE
JOCTHKEHHSI CTOPOHAMU COTJIAIIEHUs B OLIEHKE OOCTOSTENBCTB B LIEJIOM MJIM B UX OTJIEJIbHBIX YaCTIX.

Ha HeoOXoauMOCTh aKTHBHOTO UCIOJIB30BAaHUS TPUMHUPHUTEIBHBIX NPOIEAYpP IO JelaMm,
BO3HUKAIOIIMM M3 aJMHHUCTPATHBHBIX W HWHBIX MyOJIMYHBIX MPAaBOOTHOIICHUH, YKa3bIBaCT TaKKe
Pexomenpanus Komurera munuctpoB Coera EBpombl ot 5 centsiops 2001 r. N Rec(2001)9 o6
I TEPHATHBHBIX METO/IAX YPETYJIMPOBAHUS CIIOPOB MEXI1Y aIMUHIUCTPATUBHBIMU OPTaHAMH U YaCTHBIMHU
JIUIIAMHU.

IIpu »TOM, Kak yKa3aHO B JaHHOW pEKOMEHJALMH, IPUMUPEHHE M MEAHALUS MOTYT
MHULMUPOBATHCS YYacTBYIOIIMMHU CTOPOHAaMH, CyJAbEH WIM TNpeaycMaTpuBaThcsi B 00s3aTE€IbHOM
MOPSAKE 3aKOHOM.

B psane ctpan npouenypa cyneOHoi Mmeananuy (IpUMHUPEHUS) HOCUT 00s3aTebHbIN XapakTep. Taxk,
B CIIIA, Kanane, CnoBeHUM Cynbsl BIIpaBe NPEANKMCATh CTOPOHAM IPOBECTH NPOLELYpPY MEIUaliH; B
BenukoOpuTanum cropoHa BIpaBe OTKAa3aThCsl OT MPEAJIOKEHHOM Cy/0M MeIualuy, HO MPU 3TOM TaKasl
CTOpOHA ITOHECET Bce CyIeOHbIE PacXo/Ibl IPYTroil CTOPOHBI, JJa’ke BBIUTPAB CIIOP.

B 3akoHompoekTe mpeasaraeTcs 3aKpenuTb BO3MOXKHOCTb apOUTPaKHOrO cyjaa B ILEX
OPUMUPEHUST CTOPOH M YTOYHEHHS HMH (aKTHUECKUX OOCTOSITENbCTB, CHATHS IPOTUBOpPEUUi B
MO3ULUAX, B TOM 4HCIE IyTE€M IPOBEACHUS CBEPKHM B3aUMHBIX pPAacueTOB, OTKJIAJbIBaTh CyAeOHOE
pa3buparenbCTBO MO CBOEH HMHHMLIMATHBE M B mopsake, npeaycMorpeHHoM AIIK P®, npemioxus
CTOPOHAaM HCIIOJIb30BaTh MPUMHUPHUTEIBHYIO NpPOLEAYpPY, B TOM YHCIE€ C YYacTHEM CyJeOHOro
PUMHUPUTEIS.

Takue nelCTBUS MOTYT COBEpIIATHCS apOUTPa)XKHBIM CYJOM B IPOLECCE PACCMOTPEHHs Ael 00
OCIIapUBaHUM HEHOPMATHBHBIX IPABOBBIX AaKTOB, pEIIEHUH u JedcTBHH (Oe31eHCTBHs) OpraHoB,
OCYIIECTBISIONUMX IyOJUYHbIE MOJHOMOYMS, M JIOJDKHOCTHBIX JIMI, O B3bICKAHHUU 0O0s3aTENbHBIX
IUIaTeXKed U CaHKLUMUH, TOJIBKO €CIM CTOPOHBI HE HCIOJIB30BAIN J0CYJeOHOE YperyJIupoBaHUE cIiopa U
MIPY HAJIMYUU COTJIaCHs OpraHU3alui, UHIUBUAYATbHOIO IPEeIPUHUMATENS UK Tpak1aHuHA.

HpCI[CTaBJ'I}ICTCH, 4TO B YCIOBUAX HCHpOCTOﬁ 3KOHOMUYECKOMH CUTyalluh W BO3pacCTaroucro
KOJIMYCCTBA CIIOPOB € YYACTHEM TIOCYyAAPCTBCHHBIX OPraHOB MMEHHO TOCYyJapCTBO JOJKHO PACHIUPATH
HCIOJIb30OBAHUEC TPHUMUPUTCIILHBIX IMPOUCAYp AJIA 3(1)(1)CKTI/IBHOFO YpEryjmpoBaHusd CIopoB CO CBOUM
Y4acTUEM B TOM YHUCJIC B LEIAX YKPCIJICHHUA aBTOPUTETA OPraHOB FOCy,)I&pCTBGHHOﬁ BJIaCTH, ITIOBBIIIICHU S
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AOBEPHUS K HUM.

[Tpu 3TOM Cyn, OTKJIabIBas Cy/leOHOE pa30dMpaTeIbCTBO MO CBOCH WHUIIMATUBE, HE MPHHYKIACT
CTOPOHBI K IPUMUPEHHUIO, & JILIb NIPEAIaracT UM MOMbITATHCS YPEryJIupoBaTh CIIOp CaMHUM, OLIEHUTh BCE
MOJIOKUTEIBHBIE CTOPOHBI JJAHHOTO criocoba. B ciydae HenoCTHKEeHHs coracus 1Mo CIIOPHBIM BOIIPOCaM
paccMOTpeHHe Aera cy1oM OyIeT MPOAO0IKEHO.

Kpome Toro, usmenenus, npeanaraeMole B 3akoH Poccuiickoit ®enepauun "O craryce cynei B
Poccuiickoit denepanuu’, NMpeAOCTaBISIOT CyAbe, MPEOBIBAIOIIEMY B OTCTaBKE M HMMEIOIIEMY CTax
paboThI B JIOJDKHOCTH CyAbU He MeHee 20 JieT, MpaBo OCYIIECTBIISATh MOJTHOMOYHS TPETEHCKOTO CYIbH,
OBITb MEUATOPOM, CYJACOHBIM MMPUMHUPHUTEIIEM. DTO MO3BOJIMT MOBBICUTH HE TOJIBKO MPUBJIEKATEIBHOCTD
ATBTEPHATHBHBIX TPOIEAYP pa3pelicHHs] CIOPOB, HO M YKPENuT MPO(EeCCHOHATBHBIMH KaJpaMu
WHCTUTYTHI MEJIMALIMU U Cy€OHOTO TPUMHUPEHUSI.

B uensx OMOJHUTENBHOIO CTHUMYJIMPOBAHUA CTOPOH K MCIOJIB30BAHUIO MPUMHUPHUTEIBHBIX
IPOLEYp 3aKOHOIIPOEKTOM Ipeyaratorcss u3MeHenus B Hasoroseii kogexkc Poccuiickoint denepanuu,
corjgacHO KoTtopsiM 10 70% rocyaapCcTBEHHOM MONUIMHBI OYyJET MOJJIeKaTh BO3BPAIICHUIO UCTILY NpPHU
3aKJIFOYEHUM MHPOBOTO COTJIALICHMS, OTKa3€ OT MCKa, MPU3HAHUM OTBETYMKOM HMCKa, B TOM YHCIE IO
pe3yJibTaTaM MPOBEICHUS TAKUX MPOLIEAYD.

Ha ocnoBanuu 4. 3 cT. 16 3akoHa 0 Meauanuu npoueaypa MeAraluu o cnopaM, NepelaHHbIM Ha
paccMOTpEHHUE CyJa WM TPETEUCKOIro Cyaa A0 Hadajga MPOBEACHUS NPOLEAYpPbl MEAUALUH, MOXKET
MIPOBOAMUTHCS TOJIBKO MEIUATOpPaMH, OCYIIECTBISIOIIMMHU CBOIO JAESITEILHOCTh Ha MPOodecCHOHAIBHOM
ocHOBe. TakuMM MeAMAaTOpaMu MOTYT ObITh B COOTBETCTBUHU C 4. 1 cT. 16 3akoHa 0 Meaualuu Jaula,
JOCTHTIIIME BO3pacTa JBAJLIATH TATH JIET, MMEIONIUME BbICHIee NpodecCHOHAIbHOE 00pa3oBaHUE U
MpOIIEAIINEe Kypc OOyd4eHHs IO MpOorpaMme MOJATOTOBKHM MEIUWATOPOB, YTBEPKICHHOW B TOPSIKE,
yctaHoBieHHOM [IpaBurensctBoM Poccuiickoit deneparuu.

[lpencraBusiercss, 4YTO ISl YTBEPXKACHUS apOUTPaKHBIM CYJIOM MHPOBOTO  COTJIAIICHHS,
3aKJIFOYEHHOT0 CTOPOHAMHM, CTaTyc Meauaropa OyleT He CTOJIb BaXKeH, MOCKOJIbKY CYJI CAMOCTOSITEIILHO
OLIEHUBAET YCJIOBUS MHPOBOTO COTJIAIICHWS HA TPEAMET BBISBICHUS TNPOTUBOPEYHMN 3aKOHY WIIH
HapyeHus rnpas Apyrux jaui (4. 5 ct. 49 AIIK PO).

Bmecte ¢ TeM MHpOBOE cornameHue, 3aKJI4YeHHOE [0 CIOpY, paccMaTpuBacMOMy apOUTPa kKHbIM
CYJIOM C y4YacTHeM HeNpo(ecCHOHAILHOTO MEIUATOpa, BOMPEKH >KEJIAHUIO CTOPOH, MOXET ObITh He
YTBEPKIAEHO apOUTpPaKHBIM CYJIOM Kak MPOTHBOpEYallee 3aKOHY WM OmpejelieHne o0 yTBEp:KICHUU
TAKOr0 MHUPOBOIO COTJIAIIEHUS MOXET ObITh OTMEHEHO CYJOM BBIIIECTOSALICH HHCTAHIMU. Takas
CUTYyalMsl MOXKET MIPUBECTH K HAPYIICHUIO OCHOBOIIOIATAIONINX TPUHIIMIIOB IPUMHUPUTEIBHBIX MPOLIETYP
- TPUHIUIOB J0OpPOBOJILHOCTH, COTPYJHMYECTBa M MpHHLMIA CBOOOABI JOroBopa, He Oyner
CHOCOOCTBOBAaTh Pa3BUTHIO MPUMHUPHUTEIBHBIX HPOLEAYp M MX Oojiee aKTHUBHOMY MCIIOJNb30BaHHUIO B
CIIOpax, PacCMaTpUBAEMBbIX CYAAMH.

B cBf3M ¢ W3I0KEHHBIM 3aKOHOINPOEKTOM MpEAJIaraercsi HUCKIUUTh 4. 3 cT. 16 3akoHa o
MeIUaInu.

CornacHo 3aKOHOINPOEKTY npeayiaraetcs BHeCTH u3MeHeHus B cT. 138 AIIK P® u u3noxuts ee B
CHEAYIOLIEN PENAKIIUU:
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"Cratbs 138.1. [Topsiiok U CpoKH MPOBEACHUS TPUMUPUTEIHHON TPOLIEAYPHI

1. IlpumupuTensHas Opoueaypa MOXKET ObITh MPOBEJIEHA 110 XOJATaCTBY CTOPOH (CTOPOHBI) WU
0 MPEAIOKEHUI0 apOUTPAKHOTO CyAa.

[Tpennoxenue apOUTPa)KHOro CyJja IPOBECTH IPUMUPUTENIBHYIO MIPOLIEYPY MOXKET COJIEP/KAThCS B
OTIpeICNICHUSIX O MPUHATHH HCKOBOTO 3asBIICHUS (3asiBICHUSA) K MPOU3BOACTBY, O BCTYIJICHUH B JEJIO
COMCTLIA, O IIPUBJIICYEHUH COOTBETYMKA, O 3aMEHE HEHAJUIEKAIIEro OTBETYMKA HaJIekKallUM WIN
MIPUBJICYCHUH HAJUIEkKAIIET0 OTBETYHMKA B Ka4eCTBE BTOPOIO OTBETYMKA, O BCTYILJICHHH B JIEJI0 TPETHETO
JIMIIA, 3asBISIONIETO CaMOCTOSTENIbHBIE TPEOOBAaHUS OTHOCUTEIIBHO IpEeIMETa CIopa, O BCTYIUIGHUH B
JIeJI0 TPEThEro JHIla, He 3asABISIONIET0 CaMOCTOSITENIbHBIX TPpeOOBaHUI OTHOCUTENILHO IpeaMeTa Ccropa,
1100 O MPHBIICYEHUH TPETHETO JIHMIIA K YYacTUIO B Jieie, 00 00beIMHEHUH e B OJTHO POM3BOJICTBO, O
BbIJIEJICHUH TPEOOBaHUHN B OTJEIbHOE MPOU3BOACTBO, O HA3HAYCHHH JIeNIa K Cy1Ie0HOMY pa3OupaTenbCTRy,
O TIPUOCTAHOBJICHWU MPOM3BOJCTBA MO JENy JHUOO €ro BO30OHOBICHHH, 00 OTIOXKEHUU CyJEeOHOTO
pa3buparenbCcTBa, a TAKKE MOXKET OBITh CAENAHO CYA0M B YCTHOU (opme.

Jlns  paccMOTpeHHs CTOPOHAMM BO3MOYKHOCTU HCIIOJIB30BAHUSA INPUMHUPUTEIBHBIX IPOLEAYD
apOUTPaXKHBINA Cy1 MOKET OOBSBUTH NIEPEPHIB B CyA€OHOM 3ace/laHUU.

2. IIpu cormacum CTOPOH € MPEUIOKEHUEM apOUTPaXHOTO CyJa O MPOBEICHHH MPHUMHPUTEIBHBIX
IpoLEAYp B CiIydae yJOBJIETBOPEHHUS XOJaTaiicTBa O MPOBEACHUU MPUMHPHTEIBHON MPOIETYPhl CTOPOH
WM CTOPOHBI TIPHU COTJIACHH APYTroi CTOPOHBI, & TAKXKE B Ciydyae, MPeayCMOTPEHHOM YacThiO 3 CTaThU
190 nacrosmiero Konekca, apOMTpa)KHBI CyJl BEIHOCUT ONPEACICHHE O MPOBEICHUYU MPUMUPUTEIHHOI
IpoLEaYphl U 00 OTJIIOKEHUH CyZeOHOT0 pa30upaTeabCTBa.

B ompeneneHnu o NpoBeNEHWU MPUMHUPUTEIBHON MPOUEAYPhl apOUTPaKHBIA Cyll yKa3bIBaeT
HAaMEHOBAHHUE CTOPOH, MPEAMET CIOpa U KPYr BOMPOCOB, JJIsl YPETYIHUPOBAHHUS KOTOPBIX MOXKET OBITh
HCII0JIb30BaHa IPUMUPHUTENBbHAS IPOLEAYPA, CPOKH ITPOBEIEHUS IPUMHUPHUTEIBLHON TPOLIEYPHI.

B OMpeCACIICHMU MOTYT COACPKATHBCA U HWHBIC YKa3aHUd, HGO6XOI[I/IMBI€ JJIA oOecreyeHus
HaAJICKAIIETO IMPOBECACHU A HpI/IMI/IpI/ITCHLHOP’I npoucaypal.

3. IlpuMupuTenpHble TPOLEAYPHl JOJKHBI OBITh 3aBEpIIEHBl B CPOK, YCTAaHOBJIEHHBIH CyJIOM B
OIPEIEICHUN O MPOBEIECHUH NPUMUPUTEIBHON MPOLEAYPHI, HO HE MPEBBIIAKOINN 0qHOro Mecsaua. Ilo
X0JJaTaliCTBY CTOPOH YKa3aHHBIN CPOK MOKET OBITh NMPOJJIEH apOUTPaKHBIM CYZOM, HO He OoJiee ueM Ha
OJIMH MECSLL.

4. B xone NpUMHUPHUTEIBHOW MPOLEAYpPhl CTOPOHBI MOTYT 3aKJIIOUUTh MHPOBOE COTJIAIIEHHE B
OTHOILICHUM BCEX WM YacTH TpeOOBaHUIl, KOTOpOE YTBEp>KAAaeTcsi apOUTpPa)XHbIM CYJIOM B IOpPSIKE,
npenycMoTpeHHoM crathedl 141 Hacrosimero Konekca. PesynpraToM mpuMUpEHHs] CTOPOH MOTYT OBITh
TaK)K€: YaCTUYHBIA MIIM IOJHBIA OTKA3 OT UCKA, €r0 4aCTUYHOE WIU IIOJIHOE INpU3HAHUE, NIPU3HAHUE
OOCTOSITENILCTB, HAa KOTOPBIX Jpyras CTOPOHa OCHOBBIBA€T CBOM TpeOOBaHUS WM BO3PaXKEHU,
CorylalieHue 1o oocrosTenscTBaM Jena. [IpuzHanue o6CTOSTENbCTB, NPU3HAHUE MCKA, OTKAa3 OT HMCKa
MIPUHUMAIOTCSI apOUTPaKHBIM CYJIOM B MOPAJKE, YCTAaHOBJIEHHOM HacTosmuM Kongexkcom.

5. B cinywae ecinu CTOpOHBI HE JOCTHIIM NPUMHUPEHHS, OTKA3aJuCh OT MPOBEICHUS
MPUMHUPHUTENBHBIX TPONERyp JMOO HCTEK CPOK WX TPOBEICHUS, apOUTPAKHBIA CyJ BO30OHOBIISIET
cynebHoe pa3bupaTenbCTBO B MOPsIIKE, peaycMoTpeHHoM dacThio 10 crateu 158 Hactosimero Koaekca.
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Cratps 138.2. [IeperoBopsl
CTOpOHBI BIIpaBe yPEryJIrupoBaTh CIOP IIyTEM MIPOBEACHUS UMU NIEPETOBOPOB B LIEJIAX TPUMUPECHUSL.

[TeperoBopbl OCYIECTBISIOTCS Ha YCIOBHSX, OMPEACIAEMbIX CTOPOHAMH, B CPOK, YKa3aHHBIA B
OTpeIeTICHUN apOUTPaXKHOTO CyAa 00 OTIOKEHUH CYJeOHOTO pa3doHMpaTesbcTBa WM MPEIBAPUTEIHLHOTO
Cy1Ie0HOTO 3aceIaHusl.

B cnydasx, mpeaycMoTpeHHBIX (heaepaabHbIM 3aKOHOM WIJIH IOTOBOPOM, IIEPETOBOPHI TIPOBOMSATCS B
0053aTeTLHOM TOPSIZIKE.

Cratpsa 138.3. Mennanus

CTOpoHBI BIpaBe yperyjaupoBaTh CIOpP NYTEM MNPUMEHEHHUS NPOLEAypbl MEAHAlMU B MOPSJIKE,
IPEeyCMOTPEHHOM HacTosmuM Koiekcom u eepaibHbIM 3aKOHOM.

B ciydae 3asiBiieHHS] CTOPOHAMHU COOTBETCTBYIOIIETO XOAaTalCTBa apOUTPAXKHBIN CYJl OTKJIA/IBIBACT
cyneOHoe pa3doupaTenbrCTBO HA OCHOBAHUH YacTu 2 ctaThi 158 Hactosmero Konxekca.

Cratbsa 138.4. CyneGHoe mpuMHpEeHUe

1. CTopoHBI BIpaBe yperyJupoBaTh CIIOP MyTEM HCIIOJIB30BAHHS PUMHUPHUTECILHON MPOIEAYPHI C
ydacTHeM cyAeOHOro mpuMupuTens (CyaeoHoe NpuMUpeHue).

[Tponienypa cyaeGHOrO NPUMHUPEHHUS MOXKET OBITh HCIIONB30BaHA MO JIOOOMY AeNly Ha JII0OOou
CTauK apOUTPaxKHOT'o MpoLecca.

2. CYI[€6HI>IM MMPUMHUPHUTCIIEM MOXKET BBICTYIIATh CyAbsd B OTCTABKE, IMOMOINHHUK CYJAbHU, HEC
NPUHUMAIOIEr0 y4yacTHs B PAacCMOTPEHHUM Jjeia, paOOTHUK ammapara cyda, HWMEIOIIMHA BbICIIEe
opuanueckoe obOpasoBanue. CrnHcok cyaeOHBIX HmpumupuTenel yrtBepxaaerca [lnmenymom Beicmiero
ApOutpaxsnoro Cyna Poccuiickoit ®exnepauuu Ha OCHOBE MpeIOKEHUN apOUTpa)XHbIX CYAOB O
KaHJUJaTypax CyJIeOHbIX IPUMUPUTEICH.

CyneOHblil TPUMHUPUTENh YYacTBYeT B IpoIeaype CyAeOHOro MPUMUPEHUS C YUYETOM MOJOKEHUN
3aKOHOJATENbCTBA O craryce cyaed Poccuiicko ®enepanuyu M O TOCYIAPCTBEHHOW TI'PaKIaHCKOU
ciryxoe.

3. CyneOHbIi IPUMUPUTENH OMPENESETCS MO0 B3aUMHOMY COTJIACHIO CTOPOH M3 YHUCHa CyIEeOHBIX
npuMupuTeneit, yreepkaeHHbIXx [Inenymom Bricmiero ApoOutpaxsnoro Cyaa Poccuiickoit denepauuu
JUIS JAHHOTO apOMTPa)KHOTO CyJa, U YTBEPXKAAECTCA OINpeAesIeHUEM apOMTpPaXKHOro CyJa B Ciyyae
yJIOBJIETBOPEHMS XOJJaTaliCTBa CTOPOH O Ha3HAYEHHUHM Cy1eOHOTO MpUMHpHUTENs. B ciyuae HeocTKeHUS
CTOPOHAaMHU COTJIacHsl B OTHOILIEHUHM KaHIUIATyphl CyAeOHOTO MPUMHPUTENS CyAeOHBbIN MpUMUPHUTEND
OIIpeJIeNIAeTCs MyTeM CIIy4ailHOW BBIOOPKM C MCIIOJIb30BAaHHMEM aBTOMATH3MPOBAHHON MH(OpMAIIMOHHON
CUCTEMBI IIPY HAJTMYUHU TEXHUYECKON BO3MOKHOCTH.

4. CyneOHoe TpPHUMHUPEHHE OCYIIECTBISETCS Ha OCHOBE IPHHLMUIIOB HE3aBUCUMOCTH,
0eCpUCTPACTHOCTH, HEUTPAIBHOCTH U JOOPOCOBECTHOCTHU CYAEOHOIO IPUMHUPUTEIIS.

HOp}IIIOK IMPOBCACHU CYJIC6HOF0 MNPpUMHUPCHUA U Tpe60BaHI/IH K Cy'I[e6HOMy MMPUMUPUTCIIIO
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ompenensaorcs HacrtoamuMm Koxekcom u  PernmameHTOM mpoBeleHHsT CyIeOHOro IpPUMHUpPEHUs,
yTBepkIaeMbIM Bricinm Ap6utpaxxkusiM Cynom Poccuiickoit denepanuu.

5. B nensx cooTHeceHUs M CONMMKEHUs NMO3ULUN CTOPOH IO JIeJIy U BBISBJIECHUS JOMOJIHUTEIBHBIX
BO3MOYKHOCTEH MJISi yperyJMpOBaHHUS CIOpa C YY4eTOM HMX HHTEpPECOB, OKa3aHUS UM COJCHCTBHA B
JOCTHKEHUH B3aMMOIPUEMIIEMOI0 pe3ysibTaTa IPUMHUPEHHsI, OCHOBAaHHOT'O B TOM YKCJI€ Ha IOHUMaHUU U
OLIEHKE CTOPOHAMHU OOOCHOBAHHOCTH 3asIBICHHBIX TPEOOBAHUI U BO3PaXKECHUH, Cy/1€OHBII MPUMUPHUTENb
BIIPABE BECTH IIE€PErOBOPHI CO CTOPOHAMH, JPYI'MMHU JIMLAMM, Y4YacTBYIOUIMMU B Jeje, H3ydaTb
MPEJICTaBICHHbIE CTOPOHAMHU JOKYMEHTHI, 3HAKOMHUTBHCS C MaTepUaIlaMy Jiela ¢ COrtacusi apOuTpa)xHOTO
CyJa U OCYUIECTBJIATH ApPYrHe AeUCTBUS, He0OXoauMble A7 3((PEKTUBHOIO YPEryJIupoBaHUs CIOpa U
peaycMOTpeHHbIe PeriiaMmeHToM npoBeneHus CyJeO0HOro MPUMHUPEHHs, B TOM YHUCIIE JaBaTh CTOPOHAM
PEKOMEHIALMH B LIEJSIX CKOPEHILEero yperyJiupoBaHusl Ciopa U COXpaHEHHsI MEKAY CTOPOHAMM JI€TIOBBIX
OTHOLLIEHUM.

Cy,[[e6HLIﬁ NpUMHUPHUTCIIb HE ABJEICTCA YYAaCTHHKOM ap6HTpa>1<Horo nponecca M HE BIIPaBC
COBCpUIATH IICfICTBPI?I, BJICKYIIMC BO3HUKHOBCHUC, HU3MCHCHUC 1100 IMPEKpalCHUC IpaB HIIN
00s13aHHOCTEH JIa1, Yy9aCTBYIOHIUX B JCJIC, U APYTHUX YHACTHHUKOB ap6I/ITpa)KHOFO Imponecca.

CyneOHblil TpUMUPHUTENh HE JACT 3aKIIOUYEHHUS O MEPCHEKTUBE pa3pellieHus cropa B CyJIeOHOM
3acelaHuu.

Cyzapsi BIpaBe 3ampamuBaTh WHOOPMAIUIO O XOJ€ MPUMHUPUTEIHHONW MPOIEAYpPhl HE 4alle, YeM
OJIVH pa3 B JiBe Heaenu".

§ 6. MupoBoe cornanieHue Kak IpuMUPHUTENIbHAs MPoIeaypa

K nonsaruio "MupoBoe cornaiieHue" B 0Te4eCTBEHHOM HaAyKe UMEETCs TPU MOAX0/a.

Iepsblii moaxon. IIpencraBienne 0 MEPOBOM COTJALIEHUH (MHPOBOH CIelke) Kak O JIOTOBOpE,
"...B CHJy KOTOpPOTO KOHTPAareHThl OOSI3bIBAIOTCS K B3aUMHBIM YCTYNKaM BBHJY COMHHUTEIbHOCTH
MPUHAIEKAIIMX UM B OTHOILLIEHUU Jpyr Apyra npas" <201>. Takoe noHuMaHHe MUPOBOIO COTJIAIIECHUS
OBUIO PacIpPOCTPAHEHO B JOPEBOJIIOIMOHHOM IpaBe, KOTAa CyLIECTBOBAIM MOHATHA "cyneOHas MUpOBas
caenka" u "BHecyneOHas MmupoBas chenka'. OTiauuus BHeCyAeOHOM MMpOBOW CHENKH OT CyneOHOU
MHUPOBOW CJENKU MPOSBISUTUCH B TOM, 4TO, BO-NIEPBBIX, CyJeOHasi MUPOBasl ClIeJIKa KacaeTcsi CIIOPHOTo
IIPAaBOOTHOIICHNUS, CTABIIEr0 MPEeAMETOM CyAeOHOTro Ipolecca; BO-BTOPHIX, Cy/neOHas MHpOBas CAEIKa
COBepIIAeTCs B MPUCYTCTBUU CyJa U TNPH €ro y4yacTHUHU; B-TPETbUX, IS CyJeOHOW MMPOBOH CHEIKH
YCTaHOBJIEHBI 0cOObIE (OPMBI 3aKTr0UeHUST <202>.

<201> [epmeneny I'.®. YyeOHUK pycckoro rpaxiaaHckoro mpasa (mo uzganuto 1907 r.). M.,
1995. C. 342.

<202> Bacbkosckuit E.B. YueOnuk rpaxmanckoro mpouecca. M.: Mznanue bp. bammakoBbix,
1914. C. 457.

M.A. PoxkoBa cHpaBeJIMBO IOJlaraeT, YTO MHUPOBOE coOrjameHue - 93To '"cruiaB"
TPaKJIAHCKO-TIPABOBOM Cclenku (MHUPOBOM CHENKHM) € TPOIECCYAbHBIX DAJEMEHTOB, CIEIHAIBHO
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MPEyCMOTPEHHBIX 3aKOHOM <203>. JlaHHO€ MHEHHE OCHOBBIBaeTCA Ha Touke 3peHusi M.A. ['ypBuua,
YTBEP)KIABIIEr0, YTO MHUPOBOE COIJAlllEHUE sABJIAETCA "...HE MpOIECCyalbHbBIM JOTOBOPOM, a
IOPUANYECKUM COCTaBOM 0O0Jiee CIOXKHBIM, B KOTOPBIM BXOJSAT TOTOBOP B CMBICIIE CCNIKH I'Pa)JIaHCKOIO

IIpaBa U psiji 3JIEMEHTOB IIPOLECCYaIbHOr0 3HaueHus" <204>.

<203> PoxxkoBa M.A. MupoBoe corjameHue B apOUTpPaXHOM cyje: NpOOIEeMbl TEOPUU H
npaktuku. M.: Craryt, 2004. C. 32, 33.

<204> Cosetckwuii rpaxknanckuii nmpouecc / [Tox pea. M.A. I'ypeuua. M.: Beicmias mkona, 1975. C.
17, 28.

Kpome toro, B nurepaType OTMEUaeTCsi, YTO Pa3HOBHIHOCTHM MHPOBBIX COIJIAIICHUN OTIMYAIOTCS
Ipyr OT JApyra HE TOJbKO IPaBOBOW MPUPOJOH, HO M LENEBOH HANpaBICHHOCTBIO, COAEpPKAHUEM,
XapaKTEPOM BOJICU3BSBIEHUSA CTOPOH, @ TAaKKE IPABOBBIMHU IOCIEJICTBUSIMU €ro 3aKIIOYEHUS U
YTBEPKICHUS CYZ0M, PaBHO KaK U MOPSAJIKOM HCIONHEHUs <205>.

<205> Hlepctiok B.M. Muposoe cornamenue no denepaibHomy 3akoHy "O pecTpyKTypHU3aLuu
KpeauTHbIX opranu3aiuit” // 3akonogarenscTBo. 2002. N 2. C. 45.

Bropoii moaxoa. IlpeacraBieHne O MHUPOBOM COTJIAIEHWM KaK HMHCTHTYTE KOHKYPCHOTO
npou3BojcTBa. B cooTBeTcTBUUM €O cT. 2 DenepanbHOro 3akoHa ot 26 oktadps 2002 r. N 127-®3 "O
HECOCTOATENILHOCTH (OaHKPOTCTBE)" MHPOBOE COTJIAIICHHWE - 3TO IMPOIEAypa, MpUMEHseMas B Jele O
OaHKpOTCTBE Ha JIO0OW CTaJUM €ro PacCMOTPEHHUS B IEISX HPEKpaIleHUsl NMPOU3BOJACTBA IO JEIy O
OaHKpPOTCTBE IyTeM JOCTM)KEHHUS COIJIAIIEHUS MEXAYy MODKHUKOM U Kpenutopamu. Crnernuduxa
MHPOBOTO COTJIAIIEHUsI B Jefle O OaHKPOTCTBE 3aKJIIOYaeTCs B TOM, YTO OHO JIONMYCKAaeT IIpH
OIpeJIeJIEHHBIX YCJIOBUSIX MOJYMHEHHE BOJIM HEKOTOPBHIX YYacCTBYIOIIMX B HEM JIMII BoJie OOJBIIMHCTBA,
T.€. MUPOBOE COTJIAIICHHE IO AeTy O OAaHKPOTCTBE 00S3aTEIBHO M JUIS TeX, KTO HE TOJIOCOBAN 3a €ro
3aKJIIOYEHHE WU T0JI0COBAJ POTHUB.

Tperuii noaxoa. IIpencraBienre 0 MUPOBOM COTJIAIICHUN KaK HHCTUTYTE MPOLECCYaJIbHOrO paBa
B BHJIC COTJIAIICHUS CTOPOH, HAMpPaBIEHHOTO HA MpeKpalleHue CyaeOHOro cropa Ha OCHOBE B3aMMHBIX
YCTYNOK MaTepHAILHO-IIPABOBOI'0 XapaKTepa.

PaCCMOTpI/IM HCEKOTOPLBIC TOUKU 3PCHUSA YUCHBIX Ha OIIPCACIICHUC MHUPOBOI'O COIJIAIIICHU.

M.A. TypBuu ompexnensi cyneOHOE MHPOBOE COTJIANIEHHWE KaK 3aKII0UYEeHHOE CTOPOHAMH
COTJIallieHUe, HAMpaBiIeHHOE Ha OKOHYaHHME CcyAeOHOro jena, o0s3bIBaloIlNee CTOPOHBI paccMaTpUBAThH
CIIOPHOC MPAaBOOTHOICHUC TAaKHWM, KAKMM OHO YCTAHOBJICHO O3TUM COIIAIICHHUEM, U PYKOBOICTBOBATHCA
UM B CBOEM IOBEJICHUH, YIOCTOBEPEHHOE U YTBEPKACHHOE CyAoM <206>.

<206> Coetckuii rpaxxnanckuit npouecc / [Tox pen. M.A. I'ypuua (aBrop ri1. 10 - mpodeccop
M.A. I'ypuu). M., 1975. C. 126.
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Kak ormeuaer M.IO. 3axapbsieBa, 1aHHOE ONPE/EIIEHUE OTBEYAET BCEM MPU3HAKAM, IPUCYIIUM
JaHHOW CyneOHOW MNpUMHPUTENBbHON mponeaype: 1) 100poBOJIbHOE CoOrjalieHue CTOPOH 00
YpEryJIupOBaHUU CIIOPa, a HE €r0 Pa3pelIeHUH, KaK 3TO MPOUCXOUT MPHU CYJIeOHOM pa30oNpaTeIbCcTBE; 2)
€ro cojiepaHue MPeAOIpe/IeIeHO BOJIECU3bABICHUEM CTOPOH M COTJIACOBAHO MEXKIY HHUMH; 3) BIEUET
IpeKpalieHue cyae0Horo pa3douparenabcTBa; 4) OCYHIECTBISICTCS MO KOHTPOJIEM CyJa M YTBEPXKAAeTCs
MOCIICAHUM; 5) yTBEpXkKACHHUE CYJJOM O3HAYaeT, YTO OHO HE MPOTUBOPEUHT 3aKOHY, IIpaBaM U HMHTEpecam
Apyrux jun <207>.

<207> 3axapesmeBa M.IO. IlpumuputensHsle Hpolenypsl B apOUTPa)kKHOM IPOLECCYaTbHOM
3akoHojarenbcTBe Poccuiickoit deaepannu (KOHLENTyalbHble OCHOBBI M MEPCIEKTUBBI pa3BUTHA): [luc.
... KauJ. ropui. Hayk. Caparos, 2005. C. 171.

O.C. UepnukoBa B meisx ontuMu3anud ¥ 3(H(OEKTHBHOCTH MHPOBOTO COTJIANICHUS IpEJiaract
BBIICTISITh Takue (PYHKIIMM MHUPOBOTO COTJAlIEHUs, Kak: 1) yperyaupoBaHUE CIOpa, TaK KaK CTOPOHBI
MPUXOJIAT K B3aUMHOMY COTJIACHIO M CIIOP MPEKpaIiaeTcs; 2) SKOHOMHUS MPOLECCyaTbHOTO BPEMEHH, TaK
KaK TOCJ€ 3aKIIYeHHUs MHPOBOTO COIVIALICHHUS CyJ BBIHOCHT OINpEAeNieHuE O MPEeKpalleHHH
MIPOM3BOJICTBA TIO JeNy; 3) (YHKIHS JEIOBOIO COTPYJAHHYECTBA, T.C. COXPAHSIOTCS M TPOJOJDKAIOT
pa3BUBATHCS JIEJIOBbIE OTHOIICHHSI MEXKIY cTOpoHamH; 4) QpyHKuus oOecrneueHus: UCIOMHEHHS, TaK Kak
MHPOBOE COTJIAIICHUE HE MOJISKHT O0KAJIOBAaHUIO B AaNC/UBIIHOHHOM TIOPSIAKE, a IMOJICKHT
HEMEJIJIEHHOMY UCIIOIHEHUI0 <208>.

<208> YepuukoBa O.C. MwupoBoe cornameHue Kak Mpoleaypa B apOUTpaKHOM Ipolecce:
ABtoped. auc. ... kau. opu. Hayk. Caparos, 2006. C. 9.

CpaBHeHuE MOAXO0/10B K MUPOBOMY COTIJIAIIEHUIO C MO3UIMH CTPaH POMaHO-T€PMaHCKON MpPaBOBOM
CHCTEMBI MO3BOJISIET ONPEJENUTh €ro Kak CpPeJCTBO BHECYJeOHOro yperyiaupoBaHus crnopoB. B Poccun
MHPOBOE COTJIALIEHUE PAaCCMaTPUBACTCA KAaK HMHCTUTYT, NPUMEHHUMBIA NPEHMYLIECTBEHHO B paMKax
IpaXJJaHCKOT'0 ¥ apOUTPa)XKHOT' 0 Mpoliecca.

Oco0eHHOCThIO MHUPOBOTO COIJIAIIEHMsI KaK IMPABOBOIO WHCTUTYTA SIBISIETCSl €r0 aKLECCOPHBIN
XapakTep, a MMEHHO MHUPOBOE COIVIALIEHME BCErJa OCHOBAHO HA ONPEIEICHHBIX IPAaBOOTHOIIECHUSIX
CTOPOH, SABJIETCS UX MPOAOHKEHUEM U HE MOXKET ObITh 3aKJIFOUEHO IIPU UX OTCYTCTBUU. J[0 HacToAIIEro
BPEMEHM HET YETKOIO IIOHMMAaHUS TOTO, YTO UMEHHO SIBJISIETCSA MPEANOCBUIKAMH 3aKI0YEHHUS] MUPOBOIO
COIJIAIIEHUS.

HawnbGonee pacinpoCTpaHCHHBIMU SABJIAIOTCA CICAYIOIIUC MMOAXOAbI:

1) enuHBIE MHCTUTYT MHPOBOTO COTJIAIICHUS] TMPUMEHSETCS KakK IS yperyJupoBaHUsSI CIIOPOB O
MpaBe MEXAy yYaCTHUKAMH YaCTHOMPABOBOTO 000pOTa, TaK MU B OTCYTCTBHE CIIOpa JJs YIPOIICHHUS
peann3zanuu npasa. Takum o0pa3oM, MHUPOBOE COTIJIALIEHHE JOMYCTHUMO, KOTJa €CTh PUCK TOro, 4YTO
CyOBEKTUBHOE TIPABO CTOPOHBI HE OYAET peann3oBaHo (JHO0 MOTOMY, UTO CYJl MOXKET MPUHSAThH PEIIeHUe
B TIOJIb3y JPYrod CTOPOHBI, JUOO TOTOMY, YTO JApyras CTOpOHa HE B COCTOSHUM BBHITIOJHUTH
COOTBETCTBYIOIIYIO 00S3aHHOCTB);
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2) MUPOBOE COTJIalIeHHE, CIIyXKalllee CPEJCTBOM YPEryJIupOBaHUs CIOpa, U MUPOBOE COTJIALICHHE,
3aKJIF0YaeMO€ B OTCYTCTBHUE CIIOpA, - 3TO JIBA PA3JIMYHBIX IIPABOBBIX MHCTUTYTA: MUPOBOE COIJIALICHHE
JOMYCTUMO TOJBKO B TE€X ClIydasX, KOIJla €CTh PUCK HEONAarompusiTHOro0 CyaeOHOro WM TPETercKoro
pelIeHNs 110 JTAaHHOMY IPEAMETY.

Kak ormeuaer [I.JI. /laBbimenko, oba monaxoja OepyT Hayallo B OJHUX U TEX K€ IMOJOKEHHIX
PHUMCKOTO TIpaBa, Mo-pa3HOMY MCTOJKOBAaHHBIX. OJHUM M3 KJIIOYEBBIX Pa3IMUUi B TOM, KaKU€ UMEHHO
KOHIENI[UM MHUPOBOTO COTJIAllleHUus, BhIpabOTaHHBIE B PUMCKOM IIpaBe, ObUIM 3aMMCTBOBAHbI TOW WM
WHOW MPaBOBOM CHCTEMOM, SIBJISIACh 00JacTh MX MPHUMEHEHUS: TOJBKO YperyJlupOBaHWE CIOPOB WU
TaK)Xe M yperyJupoBaHue OeccriopHoro gojira. B pumckom mpase transaction 3akii0o4anoch U B cliyyae,
KOTJla MeXIy CTOPOHaMH ObLIO COMHEHUE I10 MOBOY HE HAMYMs, a pEaTU3yeMOCTH TpaBa, T.€. TaK, Kak
OHO MPUMEHSETCS B COBPEMEHHOM IIpaBe B MCIIOJIHUTEIFHOM U KOHKYPCHOM MpPOM3BOACTBE. B cpennue
BEKa TJI0CCATOPhl OTPAHUYMIIN COJEPKAHHE STOTO MHCTUTYTA TOJIBKO CIy4assMd COMHEHMS B HAJIUYUU
win ob0beMe CyOBEKTUBHOTO TMpaBa. Tem caMbiM OBbLIO TOJOXKEHO HA4ajao MOHUMAHHIO MHPOBOTO
COTJIAIICHUSI B Y3KOM W IIMPOKOM CMbIciax ciioBa. [logxon, mpucymuil KJIacCHYECKOMY PHUMCKOMY
mpaBy, ObUI BIOCIEACTBHM BOCIPUHAT HEMELKOW IIKOJOW MpaBa M 3akperyieH B ['epmaHckoM
rpaxgaHckoM yioxeHun 1896 r. bomee y3kuil MOAXOJ, MPEIIOKEHHBINM Trjoccaropamu, ObuI
3aMMCTBOBaH ()paHIly3CKUM M UTaJbSIHCKUM IpaBoM. Bo ®paniry3ckom rpaxkaanckom kojekce 1804 r.,
UranpsaHckoMm rpaxkaaHnckoM kojaekce 1941 r. moHsTHE MUPOBOIO COTJIAIICHHS 1aeTCd UMEHHO B 3TOM
y3KOM cMbIcie <209>.

<209> JlaBeinenko /[I.JI. MupoBoe cornameHue Kak CpeACTBO BHECYIEOHOIO yperyaupoBaHMs
YaCTHOIPABOBBIX COPOB (110 npaBy Poccuu n HEKOTOPBIX 3apyOexHbIX cTpaH): [uc. ... kana. Hayk. M.,
2004. C. 27.

ITo muenuto /1.JI. JlaBbiieHKo, "...MHUPOBOE COTJIAIIEHHUE SBISETCS MPABOBBIM MHCTUTYTOM 0CO0OTO
pona. Coueras B ce0e MaTepUanbHO-NPABOBBIE M IPOLECCyallbHbIE JJIEMEHTHI, OHO TpeOyer
CIELMAJIBHOTO PETYJIMPOBAHUS KaK B MAaTEPUAIbHOM, TaK U B IPOLIECCYAIbBHOM U KOJUIM3UOHHOM IIPaBeE.
[Ipu 3TOM B cBOEH OCHOBE OHO SIBJISIETCS IPa’kJaHCKO-TIPABOBBIM JIOTOBOPOM OTIE€IBHOTO BU/1A, KOTOPKIH
MOJKET OBITh 3aKJIFOYEH CTOPOHAMH KakK B XOJ€ Cy/1eOHOro mpoliecca, Tak U J0 ero Hadana. BHecyneOHbIe
MHUPOBBIE COIVIALUIEHUS JOJDKHBI PEryJupoBaThCS MaTepualbHBIM IPaBOM, a CyJIeOHbIE - Takke U
npoleccyaqbHbIM PAaBOM (B OTHOIIEHUH MX MPOLIECCYaTbHBIX MOCIEACTBUM, MOPAIKA UX 3aKIIOUYCHUS,
M3MEHEHUs, OCTIapUBaHUs U UcrioyHeHus)" <210>.

<210> Haseiaenko J.JI. MupoBoe cornamieHue Kak CpeICTBO BHECYACOHOTO YyperyJIupOBaHUS
YaCTHOMPABOBLIX CIIOPOB: MO MpaBy Poccuu u HEKOTOPHIX 3apyOeKHBIX CTpaH: ABTOped. TUC. ... KaH.
opua. Hayk. M., 2004. C. 10.

Heobxoammo OTMETHTH, YTO TIOHATHE "MUPOBOE COTJIAlIeHHE", SBISSCH alleKO HE OJHOPOJHBIM,
3a4acTyr0 HEOOOCHOBAHHO MCMOJIB3YETCs ISl OMpPEIeeHHs Kak BHECYIEOHOTO (0Cy1e0HOT0) MHUPOBOTO
COTJTANICHUS, TaK | JUIS ONPEICIICHUS CyIeOHOTO MUPOBOT'O COTJIAIICHUSI.

ITo muenuto B.A. ba3apoBa, cienyeT npoBOAUTH YETKOE UX OTITPAaHUYEHHUE PYT OT Apyra, TaK Kak
UX IpaBOBas IPUPOJA Pa3IMYHA: BHECYA€OHOE MUPOBOE COIVIALIEHNE MPECTaBIsAeT co00M coralieHue
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(ToroBop) 0 paspelIeHud MaTepUalIbHO-IIPABOBOIO CIIOPa HAa B3aUMOBBITOJHBIX AJISi CTOPOH YCIIOBHSIX,
T.e. CHENKY B TPaXIAHCKO-IPABOBOM 3HAYCHHWH, a CyAeOHOE MpPEACTaBIseT COOOH BO3ME3AHYIO
IPaXJaHCKO-TIPAaBOBYIO  CIEJIKY  CTOPOH  TIPa)XJAaHCKOTO, apOMTPa)KHOIO  WMJIM  TpeTercKoro
CYZOIPOU3BOICTBA OO MPOIEAYphl UCTIOIHEHUS UX PEIICHH, COBEpIIacMble UMH ITyTeM B3aUMHBIX
YCTYIOK C LEJNbIO OCYIIECTBIECHUS CYyOBEKTHBHOIO IpaBa M IPEKpalleHUs CyIOIpPOM3BOJACTBA JIMOO
MIPOLIEAYPBI NIPUHYAUTEIBHOIO WMCIIOJHEHUS PELICHUs, YCIOBHUS KOTOPOM BCTYNAKOT B 3aKOHHYIO CUILY
IIOCJIE YTBEP)KIACHUS TOCYAAPCTBEHHBIM WM TPETEHCKUM CYZOM, IOPOXAAIOT i1 €€ CTOPOH
rpakJaHCKHE MPaBa U 00SI3aHHOCTH U MOTYT OBITh HCIIOJHEHBI MPUHYAUTEIbHO <211>.

<211> bazapoB B.A. IHCTUTYT MUPOBOTO COIJIALIEHUS: CPABHUTENbHbBIE ACIIEKThI U IIyTH PA3BUTHSL:
ABtoped. auc. ... kauna. opua. Hayk. CII6., 2004. C. 8.

Mexnay tem C.B. JlazapeB He corylaceH ¢ UMEIOIIMMCS B TEOPUU IOHATHEM BHECYAEOHOIrO
MHPOBOIO COIJIAllIEHUS KaK COMVIALIEHUS O pa3pelleHud MaTepualbHO-IIPAaBOBOIO CIOpa Ha
oIpeJiesIeHHbIX ycloBusX. KiaccuukanoHHblil KpuTepuil noapasaeneHus MUPOBBIX COIVIALIEHUN Ha
BHeCyJZIeOHbIC U Cy/neOHbIe OH BHIUT B MPHUCYTCTBUU CyJa IPU 3aKIOYCHHH MHUPOBOTO COTJIAIICHUS, a
TaKXe B JICHCTBUAX CyJla U CTOPOH, HAaIIPABJICHHBIX Ha 3aKJIIOUYEHUE 3TOT0 aKTa, - CyJIeOHOE 3aK/IoyaeTcs
B IIPUCYTCTBUH Cy/1a, BHECYIEOHBIMH OYIyT BCEe OCTalbHBIE <212>.

<212> JlazapeB C.B. MupoBoe cornaiieHue B rpakxJIaHCKOM CYAONPOU3BOJCTBE: ABTOped. IuC. ...
KaH[I. ropul. Hayk. ExatepunOypr, 2006. C. 10.

[To muenuro A.M. AbpamuToBa, JUisi TOTO 4TOOBI BHECYIEOHOE MUPOBOE COTJIAIICHUE PACKPBLIO
BECh CBOHM OoraThlii MOTEHIIMAN, HEOOXOAUMO, YTOOBI OHO HOCHJIO XapaKTep peajbHO IEHCTBYIOIIETO
CpelcTBa paspeleHus crnopoB. YTo ke B JaHHOM ciydae mpeajaraercs. Bo-mepBbiX, BBEJIEHHE
TpeOOBaHUs HOTAPHAIBHOTO YJOCTOBEpEHUS MHpPOBOro coryamenus. Horapuyc Oyaer mnpoBepATh
3aKOHHOCTh MHPOBOTO COIJIALICHHS, JEeCIOCOOHOCTh U  MPaBOCIOCOOHOCTH €ro  YYacTHHKOB,
COOTBETCTBUE BOJICU3BABICHUA HX Z[GflCTBI/ITCJ'IBHOﬁ BOIJIC. BO'BTOPBIX, BO3MOXHOCTE BblAa4YM CYJIO0M
WCIIOJHUTENBHOTO JIMCTa Ha BHECYJeOHOE MHPOBOE corjalieHue. B 1aHHOM ciydae O0S3aHHOCTH MO
IIPOBEPKE YCJIOBHMHM BHECY/I€OHOTO MHPOBOIO cOIJIalleHus OyJeT BO3JIOKEHa Ha cyla. B-Tperbux,
COUETaHHE JIBYX BBIIICYKa3aHHbIX MYTEW, KOJIa 3aKIOYEHUE MUPOBOTO COTJIAIICHUS] MTPOUCXOAUT TEpes
HOTapuyCcoM, KOTOPBIA OCYIIECTBISCT MPOBEPKY 3aKOHHOCTH MHPOBOTO COTJIAUIEHUS U €ro
YAOCTOBEPEHUE, & CYJ MOCJE UCTEUEHUs CPOKa JJIsl 3asiBICHUS] BO3PaKEHUI CTOPOHOM, MPOTUB KOTOPOMH
HUCIIPpAIIMBACTCA IMPUHYAUTCIIBHOC UCITOJIHCHUEC, BBIAACT WCHOJHUTEIBHBIN JINCT.

CJ'ICI[yeT corinacuTtbcs ¢ A.M. A6I[paIJ_II/ITOBLIM, KOTOpBIfI cuuTaer Ooee NpeaAIIOYTUTCIIbHBIM
BBCACHUC Tpe6OBaHI/I$[ HOTAapUaJIbHOTO YAOCTOBEPCHHUA MHPOBOI0 COIJIAIICHUAS. BO-HepBBIX, 9TO
ITIO3BOJISACT 0CBO60,[[I/ITL CyAbl OT HCIIOJIHCHUA HECBOMCTBEHHBIX HM (I)yHK]_[I/Iﬁ pas3pcuicHud AacJj, HC
CBA3aHHBIX CO CIIOpaMH O IIpaB€; BO-BTOPLIX, 3TO AACT BO3MOXXHOCTH YYaCTHHKaM YaCTHOIIPABOBBIX
OTHOIIIEHUH YpPEryjmpoBaTb WM NPCAYIIPCAUTD CBOH CIIOp, HC IICpcaaBas I/IH(I)OpMaI_II/IIO O HCM B CYQA,
ﬂBHSIIOHII/IﬁCH opraHomMm FOCYJIapCTBeHHOﬁ BJIaCTHU, B-TPCTBbUX, O3TO BO3Jaract pacxoabl, CBA3aAHHLIC C
Pa3pCICHUEM U MPEAYHPCIKIACHUCM CIIOPOB IMMYTEM 3aKITHOUCHUA BHCCY,Z[C6HBIX MHPOBLIX COFJ'I&IJ.IGHPIfI, Ha
CTOPOHBI;, B-YCTBECPTHIX, I3TO 6y21€T CIIOCOOCTBOBATE CTAHOBJICHHUIO Tpaauunu CaMOCTOATCIBHOTO
yperyiupoBaHusa CriopoB 0e3 06pau1eH1/15{ K Cyay, B-IIATBIX, 3TO HC BJICHUCT 34 co0oif yTpaTty BO3MOKHOCTU
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oOparieHus 3a cyaeOHOM 3amuTon <213>,

<213> AOGapammtoB A.M. MupoBoe CorjiamieHue B Jieinax O HeCOCTOSATENbHOCTH (OaHKPOTCTRBE):
Huc. ... kaua. opua. Hayk. Exkatepunoypr, 2006. C. 35, 36.

Wrak, B cilyd4ae eClli MHPOBOE COIJIAIIEHUE YTBEPXKIACHO CYJIOM, TO IIOCIEICTBHEM SBISAETCS
IIpeKpallleHue MPOU3BOJCTBA MO [Ty, HEIPUMEHEHUE paHee BbIHECEHHBIX CyJeOHBIX akToB. B naHHOM
cllydae OY€BMJIHA KOHTpPOJIbHAsl pOJIb CyAa NPU YTBEP:KIEHUU MHUPOBOIO COIVIAILIEHUS, & UMEHHO CYJ
JOJ’KEH NMPOBEPHUTH 3aKOHHOCTh 3TOI'0 aKTa I10 HECKOJIbKUM HalpaBJICHUSIM.

BO-HepBBIX, CCThb JIM MMPOUCCCyaIbHOC I[eﬁCTBHe, a UMCHHO 3aKJIIOYCHO JIK MHUPOBOC COTJIALICHUC,
C€CTh 11 O6paH_[CHI/IC CTOPOH K Cyy 00 YTBEPKACHUU MUPOBOI'O COIJIALIICHUS.

BO-BTOpI)IX, HaACJICHA JIM COOTBCTCTBYIOLIAA KAaTCropud JIML, Yy4aCTBYHOIIUX B JCJIC, IIPAaBOM Ha
3aKJIFOYCHUC MUPOBOI'0 COTJIAIICHUS.

B-Tperpux, DOOpOBOJBHOCTH 3aKIIOUEHHS] MHPOBOTO COTJIAIIEHUS M OCO3HAHHME IOCIEICTBUI
YTBEP)KJICHUS CYJIOM 3TOT'O aKTa.

B-ueTBepThIX, BO3MOXHO JIM MO JAHHOW KAaTErOpUM JE€J 3aKJIIOUYEHHE MHPOBOIO COIJIAIICHMUS;
JIOITyCKAETCs JIM BO3MOYKHOCTh JIOTOBOPEHHOCTU CTOPOH; HE U3MEHSIOT JIU CTOPOHBI CBOUM COTJIAIIEHUEM
MMIIEPATHBHbBIE HOPMBI 3aKOHA.

B-mThIX, BO3MOXHO JI PAaclOpsDKEHHE CTOPOHOW COOTBETCTBYIONIIMM OOBEKTOM, MPABOM; KOMY
HpI/IHaIIJIe)KI/IT Ha HpaBe CO6CTB€HHOCTI/I U B COOTBCTCTBHHU C KaKUMHU IIOKyMCHTaMI/I COOTBGTCTBYIOHIHﬁ
0OBEKT.

B-miectrix, Bce M TUIla TPUBJICUYCHBI K YYACTHIO B JIEJI€ U HE HAPYIIAeT JTU MUPOBOE COTJIAIICHUE
UX TpaB, a TaKXe IpaB JIMI, HE NPHUBJICUYCHHBIX K YUYaCTHUIO B JIEJ€; SCHO, YETKO JIM M3JI0KEHBI €ro
YCJIOBHS; HET JU JIBYCMBICICHHOCTH, HEYETKOCTH YCJOBHH; HE BKIIOUEHBI JIU "TMUIITHUE" YCIIOBHUS;
BO3MOJKHO JId BCE YCJIOBUS WCIIOJHUTH NMPUHYAMTENIBHO; HE 3aKJIIOUYEHO JIW MUPOBOE COTJIALIEHUE MOJ
YCIIOBHEM.

B-ceapMbIX, yperyaupyercs JId JaHHBIM MUPOBBIM COTJIAIIEHUEM CIIOP; COOTBETCTBYIOT JIU YCIOBHS
MHUPOBOTO COIVIALICHUS IMPEIMETY CIOpa, 3aTParuBarOT JIM JIPyrHe MpaBa U OOA3aHHOCTU CTOPOH; HE
COJZIEPIKUT JIN MUPOBOE COTJIALLIEHHE MEP OTBETCTBEHHOCTH 3a €r0 HapylleHue <214>.

<214> JlazapeB C.B. MupoBoe cornaiieHne B rpakJaHCKOM CyJIONpOu3BoACTBe: ABToped. auc. ...
KaH1. 'opu. Hayk. Exatepunoypr, 2006. C. 10.

Kak ormeuaer P.E. I'ykacsiH, MuUpoBO€ COrjalieHHe UMEET ONMpPEACIICHHbIE MPEUMYIIECTBA Mepe
CyIeOHBIM pEIICHHEM: a) CTOPOHBI MOMYYaIOT HABBIKM CAMOCTOSITEIHHOTO PETYIUPOBAHUS BO3ZHUKIINX
MEX/y HUMH CIIOPOB U pa3HOIJIacHi, COXPAHSIOT YBa)X€HHE U JIEIOBbIE OTHOIIEHUS JPYT ¢ Apyrom; 0)
MHPOBOE COIJIAIIEHUE OYEHb YaCTO CTAHOBUTCS NEPBBIM IIAroM K OKOHYATEIbHOMY IPUMHPEHUIO
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CTOPOH, B TO BpeMs Kak CyAeOHO€ pEIIeHHE HEPEeIKO YBEIMYMBAET PAa3HOIJIAcHUs MEXKIY HHMU; B)
CylleOHO€ pEUIEHHE COAEPKUT IEMEHT TOCYJIAapCTBEHHOI'O IPUHYKJIEHUS, MHUPOBOE XE COIJIAIIECHUE
3aKJII0YAeTCsl HA OCHOBAaHUU BOJICU3BSIBICHUS CaMUX CIOPSIIMX CTOPOH, HA OCHOBE UX YyOeXIeHHS B
HEO0OXOIUMOCTH UMEHHO TaKOTO Pa3pelieHus Cropa; T) 3aKI0YEHIUEe CTOPOHAMHU MUPOBOTO COTJIAIICHUS
SKOHOMHUT BpEMsI M CPEACTBA CyJla; J) MUPOBOE COIJIALICHHE MPEANOYTUTEIbHEE CYAeOHOT0 peIIeHUSs
O0COOCHHO B TE€X CIIy4asx, KOTJa UMEIOTCS TPYJHOCTH (PaKTUIECKOTO MOPSIKA ISl BHIHECCHHS PEIICHUS
WM TPYJIHOCTH, CBSI3aHHBIE C UCIIOTHEHUEM OyayIiero pemenus <215>.

<215> TI'ykacsu P.E. IlpoGiema mHTEpeca B COBETCKOM T'pa)kIaHCKOM IPOIECCYaIbHOM IIPaBe.
Caparos, 1970. C. 125 - 146.

K uncity oCHOBHBIX PU3HAKOB MUPOBOI'O COTJIAILIEHUS OTHOCSTCS CIIEAYIOLIHUE:
MHUPOBOE COIJIallIEHUE MTPEACTABISAET COO0M CPECTBO 3AIUTHI IIPABA;
MHUPOBOE COIJIAILIEHUE - 3TO JBYX(MHOI'0)CTOPOHHSS CJIIEJIKA, TO €CTh JOIOBOP;

MHPOBOC CONIAIICHUC - 3TO CACJIKA, KOTOPAA 3aKIHOYACTCA MCXKAY JIMIaMH, YKC CBA3AHHBIMU
rpa’XIaHCKUM IMPAaBOOTHOIICHHUEM

MHUPOBOE COIJIAIlIEHUE ABJSETCS B3aUMHONM BO3ME3AHOM CIIENKOI.
K uncny unbix npusnakoB O.C. UepHUKOBa OTHOCHT:

B3aMMOBBITOIHOCTD - IIPU 3aKJIFOYEHUH MUPOBOI'O COIJIAILIEHHs] CTOPOHBI HA OCHOBE 100POBOJILHOTO
BOJIEU3BSABICHUS W B3aHMHBIX YCTYNOK JIPYT JIPYry HPHUXOJAT K KOMIIPOMHUCCY, COXPAHSIOT JIE€JIOBBIE
OTHOILEHUS;

3aKOHHOCTBh - B COOTBETCTBHM C 4. 6 cT. 141 AIIK P® conepkanne MUPOBOTO COIJIAIICHUS HE
JIOJKHO NPOTUBOPEUYNTDH 3aKOHY WJIM HAPYLIATh MPAaBa U 3aKOHHbBIE NHTEPECHI APYTUX JIULL;

PAlMOHATILHOCTh - COOJIIOJIEHUE YYaCTHUKAaMM MHPOBOIO COIVIALIEHHS JOMYCTUMBIX MpEIesioB
B3alMHBIX YCTYIIOK <216>.

<216> YepuukoBa O.C. MupoBoe coriameHue Kak IMpoleaypa B apOUTPaKHOM Ipolecce:
Astoped. auc. ... kau. opu. Hayk. Caparos, 2006. C. 9.

[TpaBoBO€ 3HaU€HHWE MUPOBOTO COTJIALICHUS 3aKII0YAETCS B €ro MPEKII03UBHOM (TperpaxaaroeM
WU OTPAaHMYMBAIOIIEM) JEHCTBUM, T.€. YCTPAHEHHM BO3MOXHOCTH JJisi CTOPOH BO3BpalllaThCs K
MPEANIECTBYIOMIEMY CIOpPY WM TPaBOBOM MO0 (paKTHMUECKOW HEOompeaeaeHHOCTH (TpaHc(opManuu
COMHHUTEIHHOTO (CIIOPHOTO) TPUTSA3aHUS B ONpeaeseHHoe (OeccropHOe WM TMPU3HAHHOE)) MPaBo.
HeﬁCTBHe MHPOBOI'0 COTJIallICHUA HE CBOJUMO HHU K KOHCTUTYTUBHOMY (MI/IpOBoe COoTJIallIEHUE HE BCEriaa
COJIEPKUT HOBAIMIO), HU K JEKJIApaTUBHOMY, T.€. €r0 3HAUYE€HHME Kak IpPAaBOBOIO MHCTUTYTa HeE
OrpaHM4YMBACTCA MPEKPAICHUEM HJIM ITOATBEPKACHHUEM MPEAIICCTBYOIIUX HpaBOOTHOH_IeHI/Iﬁ CTOpPOH, a
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CBs3aHO C IIPEKPAIICHHUEM IIPABOBOI'O CIIOpa Ha COTJIaCOBAHHBIX YCIOBHAX.

CyIHOCTP MHPOBOTO COIVIAIIEHHUS COCTOMT B YCTPaHEHMM pa3HOIJAcUil 0 MOBOAY TOYHOTO
COJZIep’KaHUsl IPAaBOOTHOLIEHHWH YYacCTHUKOB YAacTHOIPABOBOIO 0O0OpOTa Ha COIVIACOBAHHBIX HMHU
YCIIOBUSX.

[Tpekito3uBHOE JCHCTBHE MHPOBOTO COTJIAIICHUS BBIICISIET €0 M3 MPOYMX IPABOBBIX CPENICTB U
OTIpPE/ICIISIET €ro0 MECTO KaK OCHOBHOTO CPEICTBA YPETyJIHpPOBaHUS CHOPOB, Ooiiee 3P(HEKTHUBHOTO IS
JTOCTYDKEHUS 3TOM 1IEJTH, YeM HOBAIIMs, OTCTYITHOE WJIM MHBIC ITPABOBBIC HHCTHTYTHI, KOTOPBIC HE MOTYT B
IIOJIHOM Mepe ero 3aMeHUTh <217>.

<217> Jaseimenko [1.JI. MupoBoe coryameHue Kak CpPeJCTBO BHECYACOHOTO YyperyIHpOBaHUS
YaCTHONPABOBBIX CIIOPOB: MO MpaBy Poccuu u HEKOTOPBIX 3apyOeKHBIX CTpaH: ABTOped. TUC. ... KaH.
opull. Hayk. M., 2004. C. 12, 13.

Crnenyer cornacutscs ¢ C.B. JlazapeBbIM 0 HEOOXOAMMOCTH pa3pabOTKH M BHEAPCHHUS MEXaHHU3Ma,
CTUMYJIMPYIOIIErO CTOPOHBI K 3aKJIFOYEHUIO MUPOBOT'O COTJIAIICHHS.

HOII TaKUM MCXAaHHU3MOM IMOHMMACTCA KOMIIIICKC MCEP, HAIIPABJIICHHBIX Ha 3aKJIIOYCHUC CTOPOHAMU
MHUPOBOI'O COINIallICHUA:

uH(popMannoHHble. OHM NOJpa3yMeBalOT YSICHEHHE CTOPOHAMHU IPEUMYLIECTB YTBEPKICHUSA
MUpOBOro cornamenus. MHpopmanus 06 3TOM JOIKHA COAEPIKAThCS Ha CTEHAAX B CyJaX, HaXOIALIMXCS
Ha BMJHOM MecTe. BO3MOXHO IpM 1OJaye HCKOBOIO 3asBJICHHMS HMCTLHOM MU IIPU IIOJYYEHUH €ro
OTBETYMKOM IpeAocTaBiieHHe OyKiieTa, cojeprKallero o0s3aHHOCTU U IpaBa CTOPOHBI, B TOM YHCIIE Ha
3aKJII0YEHNE MUPOBOTO COIVIAIICHHUS], a TAK)KE MPEUMYIIIECTBA MUPOBOI'O COTJIAILICHNS;

UMYIIECTBEHHBIE - MATEpUAIBHOE CTUMYJIHPOBAHUE 3aKIIOYEHUS MHUPOBOIO COIJIAILICHHUS.
[Tono6nast mepa 3akpersieHa B AIIK P® kak Bo3BpaT HCTIly MOJIOBUHBI YIUIAYEHHOW TrOCyAapCTBEHHOU
MOIIVHBI;

3amuTHeIe. [Ipu3HaHMA CTOPOHBI, KOTOpas IMOILJIAa Ha YCTYNKH MPH 3aKIIOYEHWH MHPOBOIO
COTIJIAIIEHUS, €CIIM TOCeIHEee TOUeMy-ITH00 HE COCTOSIIOCH, HE TOJIKHBI JIOIYCKaThCs B JalbHEHIIIEM Kak
Jo0Ka3arenbeTBO. [lo KemaHMI0 CTOPOH [JOJDKHA ObITh OOecledeHa KOH(QUACHIUAIBLHOCTh YCIOBUMN
IPUMUPEHUS - B ClIydasx MM0JIa4M X0AaTaliCcTBa O MPOBEJAECHNUHN 3aKPBITOrO CYZe0HOTO 3aceAaHusl OJJHON U3
CTOPOH JIOJDKHO IIPOBOAUTHCS 3aKPBITOE Cy1e0HOE 3acejaHue 00 YTBEPHKAEHUU MUPOBOTO COTTIALICHHUS;

BpeMeHHbIE. B kax1oM siere B cy/1e0HOM pa3OuparenbeTBe Cyl TOJKEH HHPOPMUPOBATh CTOPOHBI
0 BO3MOXHOCTH OTJIOKEHHS CyJeOHOro pa3dupaTesnbCcTBa Ha ONpeieNIeHHbI pa3yMHbIN epro/l BpEMEHH.
[To ucteueHnn >TOro mepuoja cyn o0sf3aH MPOBEPUTH, KAKHE KOHKPETHbIE Mephl I HMPUMHUPEHUS
BBIMIOJTHEHBI CTOpOHAMH. B ciyyae uX HENpPUHATHS WIM HaMEPEHHOI'O 3aTATMBaHUsS Ipolecca OH
HaylaraeT cy1e0HbIN mTpad Ha BUHOBHYIO CTOPOHY;

obOecneuntenbHble. LlenecooOpazHo mpu YTBEp)KJIEHUHM MHUPOBOIO COTJIAIIEHUs HE MpeKpaliarh
IIPOU3BOJICTBO IO JIENy, a IPUOCTAaHABJIMBATH O MOMEHTA MPEIIOIAaraéMoro MCIOIHEHNS €r0 YCIOBHM.
[Tocne 3TOr0 MOMKHO OBITH MPUHATO OAHO M3 PELICHHUI: 0 MpeKpalleHHH MPOM3BOACTBA MO Jieny (IpH
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OTCYTCTBHH 3asIBIICHHS O BO30OHOBJIICHHM MPOM3BOJACTBA B TeueHHEe | Mecsla ¢ MIpeanosiaraeMoro
WCIIOIHEHUS), O BO30OHOBJIEHHM MPOU3BOACTBA IO JENIy MNpU 3asBICHUU OJHOM M3 CTOPOH U
PacCMOTpEHHUE Jie1a IO CYLIECTBY;

TEOPETUKO-HOpMaTHBHBIE. Pa3paboTka B pamMKax MpaBOBOW HAYKH M BHEIPCHHE B KHU3HBb
MPUMHUPUTENBHBIX TpoleaAyp (aJbTepHAaTUBHBIX CIHOCOOOB paspelieHus cropoB). Ha mepBbix mopax
JBFOTHBIA HAJIOTOBBIA PEXUM U 3aKOHOAATENIbHO YCTAHOBJICHHBIE TpPAHUIBI TOHOPApOB JIUI[ H
OpraHu3alyii, OCYIIECTBISIIOIIMX MPUMHUPUTENbHbIE mponeaypbl. OOydyeHHe B IOPUIMYECKUX By3aX
METOJIMKE JOCTHUKEHHUS MMpA, BEACHUIO IEPErOBOPOB, HCIOIb30BAHUIO IPUMUPHUTEIBHBIX HPOLEAYD.
CoBeplilIeHCTBOBaHHE MMOJIOKEHHUM 3aKOHOATENbCTBA, HAIIPABJICHHBIX HA IPUMHUPEHHE CTOPOH <218>.

<218> JlazapeB C.B. MupoBoe cornaiieHue B rpakJaHCKOM CyJIONpOu3BoAcTBe: ABTOoped. auc. ...
KaH[I. ropul. HayK. ExatepunOypr, 2006. C. 16, 17.

B poccuiickoM mporeccyanbHOM 3aKOHOJATEIhCTBE Hambosiee TOAPOOHOE yperyiupoBaHUE
MOPSAJIKA PACCMOTPEHUS U YTBEPKJIEHUS CYJIOM MUpOBOro cornameHusi coaepxkutcs B AIIK PD. B nem
YCTaHOBIICHBI CIICAYIONIME OOIINE TTpaBUiIa;

1) MupoBo€ coriameHue MOKET ObITh 3aKIIOYEHO CTOPOHAMH Ha JII00O0# cTaguu apOUTPaKHOTO
mporecca U Ipu ucnojHeHuu cyneoHoro akra (m. 1 ct. 139 AIIK P®); mo mobomy aeny, eciii HHOE HE
npexycmorpero AIIK P® u unbim deaepanbubiM 3akoHoM (11. 2 cT. 139 AIIK PO);

2) coriacHo 1. 4 c1. 49, m. 2 cr. 138 AIIK P® cyObekTamMu MHPOBOTO COTJIAIICHHS MOTYT OBITh
CTOPOHBI IPOLIECCa;

3) mpejicTaBUTENbL CTOPOHBI JOJKEH OBITH HAJeJeH IOJIHOMOYHMSIMH Ha 3aKIOYEHHE MHPOBOTO
COTJIAlICHUS] OT MMEHH TPEICTABISIEMOr0 JIMIlA, YTO CIEIHATbHO OTrOBApHUBACTCA B JIOBEPEHHOCTH,
BBIJJABAEMON TIPEJICTABISEMBIM, I HHOM JOKYMEHTE, ITOJTBEPIKIAFONIEM TOTHOMOYHUS IIPEICTABUTEIS
(m. 2 cr. 63, 1. 1 c1. 140 ATIK P®D);

4) MHpOBOE COTJIAIICHUE 3aKI0YAEeTCA B MUCbMEHHON (pOpMeE U MOAMUCHIBAETCS CTOPOHAMHU MITU UX
MPEACTABUTENSIMU TPU HAJMYUM Yy HUX [IOJHOMOYMI Ha 3aKIOYEHHE MHPOBOIO COIJIAIICHHUS,
CHEIUaIbHO MPEAYCMOTPEHHBIX B JIOBEPEHHOCTH UM UHOM JIOKYMEHTE, MOATBEPKIAIOIINX TOTHOMOYHS
npencraButens (m. 1 ct. 140 AIIK P®); cocraBnsieTcss U MOJMUCHIBACTCS B KOJIMUYECTBE SK3EMILIIPOB,
MIPEBBILIAIOIIEM Ha OJUH 3K3EMIUISP KOJIMYECTBO JIMII, 3aKJIIOUMBIIMX MHUPOBOE COTJIAIIEHME; OJUH U3
ATUX SK3EMIUIIPOB MPUOOIIAETCS apOUTPaKHBIM CyAOM, YTBEPAHMBIIMM MHPOBOE COTJAllleHHe, K
Matepuanam jena (m. 4 ct. 140 AIIK P®);

5) MupOBO€ COIJIAIIEHUE YTBEpPKJIAeTCsd apOMTPaKHBIM CYAOM, B MPOHM3BOJCTBE KOTOPOTO
HaxXoJUTCs Jieno. B ciydae eciin MUPOBOE COTJIAIIEHHE 3aKJIIOUEHO B MPOLIECCE MCIIOMHEHUS Cy1e0HOro
aKTa, OHO IMIPEJICTABIISETCS HA YTBEPXKJAECHHE apOUTPa)KHOTO CcyjAa MEepBOM HWHCTAHIMH IO MECTy
UCIIOJIHEHUS CyZIeOHOTO aKTa WM B apOUTPaKHbIM CyJ, NPUHABIIUN yKa3aHHBIA CyJeOHBIN aKT; BOIPOC
00 YTBEpP)KJIEHMH MHPOBOTO COTJAIICHHUS pPacCMaTpUBAETCs apOUTPaXHBIM CYyAOM B CylIeOHOM
3acejlaHuM; [0 pe3yJbTaTaM pacCMOTPEHHsI Bompoca 00 YTBEP)KIEHHHM MHPOBOIO COTJIAIICHUS
apOMTpaKHBIA Cy/J BBIHOCUT OINpejAeseHHe 00 YTBEp)KICHWUM MHUPOBOTO COTJIAIIEHUS WJIM OTKa3e B
yTBepkaeHUN MupoBoro cornamieHus (ct. 141 ATIK P®);
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6) apOUTpaXHBIN CyJl HE YTBEP)KIAeT MUPOBOE COIJIALIICHUE, €CIM OHO MPOTUBOPEUHUT 3aKOHY N
HapyIlaeT paBa U 3aKOHHbIE UHTEpeChl Apyrux jull (1. 6 ct. 141 AIIK P®);

7) ecnu B MUPOBOM COTJIAIlIEHUU OTCYTCTBYET YCIIOBHE O PACIpElIe]IeHHH CYIeOHBIX pacxooB,
apOUTPaXKHBIN CyJI pa3pemiaeT 3TOT BOMPOC NP YTBEPKIECHUU MUPOBOTO COTJIAIIICHHS B OOIIIEM MOPSIKE,
ycraHoBiieHHOM ATIK PO®;

8) B ompeneneHuu apOUTPaKHOTO CyJa 00 YTBEP)KICHHHM MHPOBOTO COTJIAIICHHUS 00s3aTelIbHO
YKa3bIBAIOTCS YCIIOBHUS MHPOBOTO COTJIAIICHWUS W paclpeielieHue CyAeOHBIX pPacXol0B MEXKIy
cropoHamu. Kpome Toro, apOuTpaxkHbIi Cya o0si3aH BO3BpaTUTh UCTLy U3 (heaeparabHOro OropkeTa
MOJIOBUHY YIUIQYEHHOH MM TOCYAapCTBEHHOW MOUUIMHBI (32 HCKIIOYEHHEM CIy4aeB, €CIH MHPOBOE
COTJIALIIEHUE 3aKJII0UYEHO B IIPOLECCE UCIIONHEHHS CYAeOHOr0 akTa apOMTPaXKHOTO Cy1a);

9) mocne yTBEpXkJEHUS MUPOBOIO COIVIALICHUs apOMTPa)KHBIA CyJ ONpENENIeHUEM IpeKpalaer
IIPOU3BOJICTBO 110 zeny (4. 2 cr. 150 AIIK P®D);

10) onpexnencuue 00 yTBEPIKICHHH MUPOBOTO COTJIALICHHUS MOJICKUT HEMEIJICHHOMY UCIIOJTHEHHUIO
1 MOXKET OBITh 00KAJIOBAaHO B apOUTPAKHBIA CYJ KACCAIIMOHHOW MHCTAHIIMU B TEYCHHE MECSAIA CO JIHSA
BbIHEceHus onpeaenieHus (1. 8 cr. 141 AIIK PD);

11) MupoBOe coraneHne UCIOJHACTCS JIMIIAMH, €0 3aKJIFOUYUBIIUMU, TOOPOBOIBHO, B MOPSIIKE U
CPOKHU, KOTOPBIE MU MPETYCMOTPEHBI; MUPOBOE COTJIAIlICHUE, HE UCIIOIHEHHOE I00POBOJIBHO, MOANEKUT
MPUHYIUTCIEHOMY HCIIOJHEHHUIO C COOJIFOJICHHEM OOMIMX TPABHII, PETYJIUPYIONUX HCIIOJIHEHUE aKTOB
apOUTPaXHOTO Cy/Aa, HA OCHOBAaHUHM MCIIOJHUTEIHHOIO JIMCTA, BHIIABAEMOT0 apOUTPAXKHBIM CYJIOM IO
X0JlaTalCTBY JIMLIA, 3aKJIIOYUBLIET0 MUpoBoe cornamieHue (cr. 142 AIIK PO®).

Mnasa 2. OCOBEHHOCTU MEXAYHAPOOHO-NMPABOBOIO
N HALUMOHAINBbHOIO PETYJINPOBAHUA NOCPEOHUYECTBA (MEOAUALIUN)

§ 1. MexxnyHapoaHO-TIPAaBOBbIE aKThI O MPOLEAYPE MEAUALIIN

Jng perynupoBaHUs TOCPEIHUYECKUX M NPUMHUPHUTEIBHBIX HPOLEAYP HAa MEXKIYHApOJHOM H
HAI[MOHAJILHOM YpPOBHE OpraHW3aluy, MOJAJEP)KUBAIOIIME U Pa3BUBAIOLINE alTbTEPHATUBHBIE (OPMBI
paspelleHnss CHOpoB, pa3pabaThIBalOT MpPHUMEPHbIE MpaBWila PACCMOTPEHUS CIOPOB, HMEIOIINE
pEeKOMEHaTeNbHbI  XapakTep. B uacTHocTH, Ha MEXAyHapoAHOM YpOBHE K JOKYMEHTam
pPEKOMEHIATENbHOIO XapakTepa oTHocsATcsa: TumoBoil 3akoH HOHCHUTPAJI o MexayHapoaHOU
KOMMepueckoi cornacurenbHoi mpouenype 2002 r., JupexktuBa N 2008/52 EC Espomeiickoro
ITapmamenTa u Cosera ot 21 Mas 2008 r. OTHOCUTEIBHO HEKOTOPBIX aCIIEKTOB MEAMALINN B TPAKIAHCKUX
1 KoMMepuecKux Jienax (naiee - Jupexrusa), [lpumupurensueiii pernament KOHCUTPAJIL 1980 r. u ap.

ITpoananusupyem psal JOKyMEHTOB, PETYJINPYIOIUX IPUMUPUTEIBHBIE TIPOLIETYPHI.

TunoBoit 3akoH FOHCUTPAIJI o MexmyHapoaHOW KOMMEPYECKOW COTJIACHTENbHON Mpouenype
2002 r.

Tunosoit 3akoH FOHCUTPAIJI o MexmyHapoqHOH KOMMEPUYECKON COTJACHUTENIbHOW MpOoUeaype
pa3paboTaH ¢ y4eToM MPaKTUKH MPUMEHEHHS COTIACUTEIbHBIX MPOILEAYP B Pa3IMYHBIX TOCYIapCTBAX U
npeAcTaBisieT co0oi cBoj pekomenaaiuii (14 crareit). PekomeH0BaH OH TOCYIapCTBaM ISl BKITFOUEHUS
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€ro IOJOXEHUH B MX HAIMOHAIbHOE IPaBO, a €ro MCIOJb30BaHUE IPU3BAHO CIIOCOOCTBOBAThH
€IMHOOOPAa3HUI0 IPABOBOTO PETYIMPOBAHUS B 00JIACTH COIIACUTENBHBIX MIPOLEAYD.

Hns neneit TunmoBoro 3akoHa O MEXKIyHApPOJHOM COIVIACUTEIBHOW MpOLEAYype MOJ TEPMHUHOM
"cornacurenpHas mpoueaypa’ MoHUMAaeTCs MpoLeaypa, KOTopask MOXKET MMEHOBAThCSl COTJIACUTENLHOM,
MMOCPETHUYECKOW MM 0003HAYaThCs TEPMHUHOM aHAJOTHUYHOTO CMBICIIA U B PaMKax KOTOPOH CTOPOHBI
MPOCAT TPEThE JUIO WM JUll (MMOCPEIHUKOB) OKa3aTh MM IIOMOIIb B MOMBITKE JAOCTUYHL MHPHOIO
YPETyJIMPOBaHMS UX CIIOPA, BO3HUKIIETO W3 JOTOBOPHBIX WIJIM WHBIX MPABOOTHOIICHHWH JIMOO B CBS3U C
HUMU. VHBIMH CJIOBaMH, COTJIACUTENbHAS TMpOLEAypa MPeACTaBiIseT Cco00H OAWH U3 BUIOB
MIPUMHUPHUTENBHBIX MPOIEAYP, KOTOpas MoJpa3yMeBaeT €€ HMCIOJHEHHUE C IMOMOIIbI0 TPEThEero Juia -
IpuMHpuUTENs (mocpeanuka) <219>.

<219> Tepmun "coriacurenpHas mnpoueaypa" ucnoib3yercss B THIOBOM 3aKOHE B KadecTBe
IIMPOKOI'O MOHSTHUS, OXBAaTHIBAIOLIETO MPOLEAYPHI, IPH KOTOPBIX JIUIO MM KOJIJIETHS JIUIL OKa3bIBAIOT
CTOPOHaM IIOMOIlb B MX IONBITKE JOCTUYb MHUPHOIO YpPEryJUpPOBaHUS CBOETO cropa. Mexay TakuMu
IpolelypaMHl yYperyJIMpoBaHUsl CIOPOB, KaK HEPEroBOphl, COMVIACHTEIbHAs IpoLeaypa U apOUTpax,
UMEIOTCS BaXkKHblE pa3iauuud. llocie BO3HUKHOBEHHS CIIOpa CTOPOHBI, KaK IPaBUJIO, IBITAIOTCS
yperyJimpoBaTh €ro myTeM NeperoBopoB 06€3 NpUBJIEUCHHs KaKUX-THOO0 JIMIL, He UMEIOIINUX OTHOLICHUS K
cropy. Ecnu neperoBopsl He MPUBENIN K YPETYJIMPOBAHUIO CIOPA, TO MOYKHO BOCIOJIb30BaThCS LIEIBIM
PSI0M MEXaHU3MOB YPETyJIUPOBAHUS CIIOPOB, BKJIIOUYAs apOUTPaXK U COTIACUTENIBHYIO ITPOLEAYDPY.

Kpome Toro, B m. 4 cr. 1 PykoBoacTBa MO NUPHUHATHIO W NPHUMEHEHHIO THIIOBOTO 3aKOHA
IOHCUTPAIJI o MexayHapoHON KOMMEpYECKOU coriacutenbHou nporeaype (2002 ron) ykazaHo, 4To
COTJIACHTEJIbHAS TIPOIIeIypa SIBIISETCS MEXKTyHAPOHOM, €CITH:

a) KOMMEPUYECKHE MPEANPUITHSI CTOPOH COTJIAIIEHUS O COTJIACUTEIHbHON MPOIeAype B MOMEHT €ro
3aKJIFOUEHUs] HAaXOASATCS B Pa3IMYHbIX TOCY1apCTBaXx;

0) rocyaapcTBo, B KOTOPOM HaXoOJAATCSd KOMMEPUECKHE MPEANpPUSTHS CTOPOH, HE SIBISIETCS HU
roCyJJapCTBOM, B KOTOPOM JIOJKHA OBbITh MCIIOJHEHA 3HAUUTENIbHAS YacTh 003aTeIbCTB, BEITEKAIOUINX U3
KOMMEPUYECKHUX OTHOILIEHUH; HU TOCYJapCTBOM, C KOTOPHIM HanboJiee TECHO CBSI3aH IPEIMET CIopa.

Hecmorpss Ha TO, uyTto THIOBOM 3aKOH O MEXKIYHApOAHOM KOMMEPUYECKOM COTJIACUTEIbHOU
MpOLEAYpPE OPUEHTUPOBAH HA MEKIYHAPOIHBIE COTJIACUTENBHBIE MPOLEAYpPbl, OH JOIMYCKaeT HuX
IIPUMEHEHNUE TOCYAapCTBAMHM B CBOEM HALMOHAIIBHOM 3aKOHOAATENBCTBE I UX PErjJaMEHTAlMyd He
TOJIBKO MEKIYHApOIHOW COIJIaCUTENIBHOW, HO M BHYTpEeHHEW mpouenypsl. [Ipu stom Tunosoil 3akoH o
MEXIYHAPOAHONH KOMMEPUYECKOHN COTTIaCUTENBHOM MPOIIeType MOKET ObITh HCIOIH30BaH MPUMEHUTEIHHO
K OTHOIIEHUSIM KOMMEPUECKOT0 XapakTepa (KaK JOTOBOPHBIM, TaK U BHEIOTOBOPHBIM). IHBIMU cllOBaMHU,
kak oTtMmeudaeT M.A. PoxkoBa, mojanexamiuil yperyJiupoBaHUIO C HMCIOJb30BAaHUEM COTJIACUTENIbHOM
MPOIIEAYPHI CIIOP MOKET BBITEKATh W3 JIFOOBIX OTHOIIEHWH KOMMEPUYECKOT0 XapakTepa, B TOM YHUCIE U3
TOOBIX TOPTOBBIX CHIEJIOK Ha TOCTaBKY TOBapOB WIIM YCIYTI WM OOMEH TOBapaMH WM YCIyTaMu,
JTUCTPUOBIOTOPCKUX COTJIAIIEHUN; KOMMEPUYECKOTO MPEICTABUTEILCTBA WM areHTCKOTO COTJIAIICHUS,;
(bakTopuHra; JTU3UHTA; CTPOUTEIHCTBA MPOMBIIIICHHBIX OOBEKTOB; MPEIOCTABIECHUSI KOHCYJIBTaTUBHBIX
YCIIyT; WHXUHUPHHTA, JHUICH3UPOBAHUS, WHBECTHPOBAaHUS;, (PUHAHCUPOBAHUS; OAHKOBCKHX YCIYT;
CTpaxOBaHHUS; COTJAIIEHUH OO0 JKCIUTyaTallid WM KOHIIECCHH; COBMECTHBIX MPEANPUATHN U IPYTHX
(hopM TPOMBINIVICHHOTO WX TMPEANPUHUMATEIIBCKOTO COTPYAHUYECTBA; TEPEBO3KH TOBApOB WIIH
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MACCaXKUPOB BO3AYIIHBIM, MOPCKHUM, >KEJI€3HOIOPOKHBIM HIIM aBTOMOOMIIBHBIM TpaHCHOPTOM <220>.

<220> PoxkoBa M.A., EmuceeB H.I'., CkBopuoB O.FO. JloroBopHoe mnpaBo: corjameHus o
MOJICY THOCTH, MEXTyHApPOAHOH MMO/ICY THOCTH, IPUMUPHUTEIBHOM MpoLieaype, apouTpaxHoe (TpeTreickoe)
u MupoBoe cornamenus / [Tog o6mr. pen. M.A. Poxkosoii. M.: Craryt, 2008. C. 342.

B cootBerctBuu ¢ n. 3 ¢1. 1 TUNOBOro 3aKOHA 0 MEXIAYHAPOJHON KOMMEPUYECKON COrIacCUTEIbHOM
MpoLeaype MOA TEPMUHOM "MOCPEIHUK'" MOHMUMAETCS JIMIO, KOTOpOe HEe 00JaaeT MOJTHOMOYHSIMH
BBIHOCUTH 00s3aTelIbHOE Al CTOPOH pemieHue. [Ipu 3TOM BaXXHO OTMETUTH, YTO €CIM CTOPOHBI HE
JIOTOBOPIJIMCH 00 MHOM, TO MOCPEIHUK HE MOXKET BBICTYNATh B Ka4yecTBE apOUTpa MO CHOPY, KOTOPHIHA
SIBJISIJICSL WM SIBJISIETCS TPEAMETOM COTJIACUTEIBbHOM MPOIeyphl, HIIK [0 APYTrOMY CIIOpPY, BO3HUKIIEMY B
CBSI3U C TEM K€ IOTOBOPOM HJIU MTPABOOTHOIIIEHUEM MJIU B CBSI3U C JIIOOBIM UMEIOIIUM K HEMY OTHOIIIEHUE
JIOTOBOPOM WJM TipaBooTHoIIeHreM. Kpome Toro, THUMOBOH 3aKOH 0 MEXIyHApOAHON KOMMEpPUYECKOM
COTJIaCUTEJILHOM TIPOLIeype HE MPUMEHSETCS K CIydasMm, KOrja CyAbs WM apOUTp B X0/€ CyneOHOTO
WM apOUTPaKHOTO MPOU3BOJICTBA MBITAETCSA COACHCTBOBATH ypEryIupoBaHuio. TakuM 00pazom, NaHHBIH
TunoBoil 3akOH pa3rpaHUYMBACT JIEATEIBHOCTh IO OCYIIECTBICHHUIO COTJIACUTEIBbHOW MPOLEAYPHI,
KOTOpasi OCYUIECTBIISIETCS MPUMHUPUTEIEM, U COACHCTBHE B MPUMUPEHUH CTOPOH, YTO OTHOCHUTCS K
3amayam cyaeil. Tak, B cr. 138 AIIK P® yka3zano, 4uro apOUTpa)kHbI Cya NPUHUMAET MEphl IS
MIPUMHPEHUSI CTOPOH, COJCHCTBYET UM B YPETyJIMPOBAHUU CIIOPA.

CornmacHo n. 7 cr. 1 TunoBoro 3akoHa O MEXAYHapOJHOW KOMMEPYECKOW COTJIacUTEIbHOM
MPOLEYPE CTOPOHBI MOTYT IO CBOEMY YCMOTPEHHIO JOTOBapUBATHCA 00 HCKIIOYEHUH NPUMEHEHHS
na"Horo 3akoHa. Kpome Toro, cT. 3 qanHoro TUIOBOIo 3aKOHA yCTaHABJIMBAET IIPABUIIO, B COOTBETCTBUU
C KOTOpPBIM CTOPOHBI MOTYT JOTOBOPHUTHCS 00 HMCKIIIOUEHWU WM U3MEHEHUHU JI000T0 M3 IMOJOKEHHUN
TurmoBoro 3akoHa O MEXIYHAPOJHOM KOMMEPUYECKOM COTJIACHTENBHOM Tmpouenype. HMckiodyenus
COCTABJIAIOT JIUIIb CIIydad, yKa3aHHBIE B CT. 2, ONPEAEIAONIEH ToIKoBaHue TUIOBOro 3aKoHa, 1. 3 CT.
6, KOTOpas 00s3bIBaET ONPUMHUPUTEIIA CTPEMUTHCA K HCEMNPEAB3ATOCTH MOAXOJAa IIO OTHOLICHUIO K
CTOpPOHAM U YUHUTBIBaTh IPU ITOM 0OCTOSITEIHCTBA CIIOPA.

B cuny nonoxxenuit ct. 4 TUNoBoro 3akoHa 0 MEXAyHapOAHONW KOMMEpPYECKOW COrjIacUTEIbHOU
IIPOLEYPE COIVIACUTENBHAS MPOLElypa B OTHOLIEHUH BO3HUKILIETO CIIOpa HAa4YMHAETCS B J€Hb, KOTJa
CTOPOHBI B CIIOPE COIVIAIIAIOTCS OOpaTHThCA K COMIACUTEIBHOM mpouenype. B ciydae ecinm cTopoHa,
KOTOpass MNpEeUIOKWIa JAPYrod CTOpOHE OOpaTUThCS K COIVIACHTEIBHOM Mpoleaype, He TOIydaeT
COO6HI€HI/I$[ 0 MNPHUHATHU MPCATIOXKCHUA B TCUCHUC TpUALATHU }lHeﬁ CO JHA HaIpaBJICHUA TaKOIro
IIPEJIOKEHUS WIA B TEYEHHE MHOTO CPOKA, YKa3aHHOIO B IPEMJIOKEHUH, OHA MOYKET paccMaTpHUBaTh
OTCYTCTBHUE OTBETA KaK OTKJIOHEHUE NPEI0KEHNS 00 00pallleHNH K COTIaCUTENIbHON IIPOLIeType.

CornacHo cT. 6 TunoBoro 3akoHa 0 MEXIyHapOJHON KOMMEPUECKON COINIACUTENBHON IMPOLERYPE
CTOPOHBI MOTYT IO CBOEMY YCMOTPEHHUIO JIOrOBapHBaThCs, MOCPEACTBOM CCHUIKM Ha KakoH-I1nbo
periaMeHT WM HMHBIM 00pa3oM, O TOpsJIKe NPOBEACHHMsS COIJIaCUTENbHOM mpouenypsl. Ecim ke
JIOTOBOPEHHOCTh O MOPSAJKE MPOBEIEHUS COTJIACUTENbHOM MPOLEAYphl OTCYTCTBYET, MOCPEIHUK MOMKET
BECTU COTJIACUTEIBHYIO IpPOLEAYpPY B TaKOM MOpSAJIKE, KaKOM OH CUMTAEeT HAJJIEKalIUM, YYUTBIBAS
OOCTOSITENTLCTBA JI€Na, JIIOObIE MOXKEJaHUs, KOTOPble MOTYT BBIPa3UTh CTOPOHBI, U HEOOXOJUMOCTH
cKopeiimero yperynupoBanus cnopa. OjnHako B JII0OOM cllyyae MpHU HPOBEIEHUHM COTVIACUTEIbHOMN
MPOLEAYPHI MOCPETHUK CTPEMUTCS K OOECIIEUEHUIO HETIPEAB3ATOr0 MOAX0/Aa 10 OTHOIIEHUIO K CTOPOHAM
U YYUTBIBAET MPH ATOM OOCTOSATENILCTBA JeNla, a TAaKXKe OH MOXET Ha JII000H CTaJuM COINIaCUTEIbHOMN
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MIPOLIEYPBl BHOCUTDH MPEATIOKEHUS 00 yperyIupoBaHUU CIIOpa.

Kak wu mobas nOpuUMHpUTENBbHAs  Mpoleaypa  MPOBOAUTCA € y4eTOM  IPHUHIIUIA
KOH(UIEHIIMATBHOCTH, MEXKIYyHApPOIHAsS KOMMEpYECKasi COIJIaCUTENbHAs MpOoLEeaypa B COOTBETCTBUU C
noJioeHusMH cT. 8 - 10 TumoBoro 3aKoHa Takke CTPOUTCSA Ha STUX Hayajax.

Bo-nepBbIX, KOTJla MOCPEIHUK MOIy4YaeT OT OJHOM M3 CTOPOH MH(OPMAIIMIO, KACAIOIIYIOCs CIopa,
OH MOXET pPAacKpBITh CYHIECTBO 3TOW HH(POPMALUHU JAPYrOd CTOPOHE COTJIACHTEIHHOM MPOLEAYPHI.
Opnako eciii CTOpOHA COOOIIAET MOCPEIHUKY KakKyro-1u00 MH(GOPMAaLKI0 MO MPSMBIM YCIOBHEM O
COXpaHEHMH €€ KOH(UICHIMANbHOCTH, 3Ta HMHPOpPMALUs HE paACKpbIBACTCS JPYroil CTOpOHE
COTJIACUTENbHON TPOLEAYPHI.

Bo-BTOpBIX, cOXpaHsercs KOHOUACHIMAIBHOCTh BCe uHGPOpMAIMM, OTHOCALICHCA K
COIJIAaCUTEIbHOHN MpOLEAype, 3a UCKIIOYEHUEM TeX CIy4aeB, KOTJa €€ pacKpbITHe TpeOyeTcs Mo 3aKOHY
WM I LIeJIeld UCIIOJIHEHUS WIM MPUBEICHHS B UCIOJHEHHE MUPOBOIO COTJIALIEHUS, €CIIM CTOPOHBI HE
JIOTOBOPUJIUCH 00 UHOM.

B-Tperbux, CTOpOHA COTrIacUTEIbHOM MPOLETYPhl, MOCPEIHNUK WX JTI000€ TPEThE JIUIO, BKIIOYAs
JIMII, YyYaCTBOBABLIMX B COIVIACUTEIbHON NpOLeAype, HEe NPUBOAUT WM HE MPEACTaBIsSIEeT B KayecTBE
J0Ka3aTelnbCcTBA W HE CCBUIAETCS B CBOMX CBHJCTEIBCKUX IIOKA3aHMSIX B paMKax apOUTPa)KHOTO,
CyZe0HOr0 MJIM aHAJIOTHYHOTO Pa30upaTebCcTBa HA JTI0ObIE U3 CICAYIOUINX 3JIEMEHTOB:

IPeUIO’KEHNE OJHOM M3 CTOPOH 00 OOpalleHHH K COTJIACHUTENIFHOW MpoIenype Wid TOT (akrt, 4To
OJIHA M3 CTOPOH BBIpa3uiia TOTOBHOCTh K YYaCTHIO B COTJIACHTENILHOMN MPOLETYPE;

MHEHHSI WM IPEMJIOKEHUS, BBICKA3aHHBIC OIHOW M3 CTOPOH COTJIACUTEIBHOM IIpOLEayphl B
OTHOLLIEHUU BO3MOYKHOI'O YPEryJIMpOBaHUs CIIOpa;

3asIBJICHUS WM PU3HAHUS, CJIETTaHHbIE OJHON U3 CTOPOH B XO/JI€ COTJIACUTENILHOM MPOIETyphI;
IIPEIJIOKEHUS TIOCPEIHUKA;

TOT (haKT, 4TO O/IHA U3 CTOPOH MPOSIBUJIA TOTOBHOCTh NMPUHSATH MPEAJIOKEHUE 00 yperyIupoBaHuH,
CZEIJIAaHHOE ITOCPEIHUKOM,;

JIOKYMEHT, OATOTOBJICHHBIM UCKITFOUUTENBHO JJIA LIEJIEN COrJaCUTEIbHON MPOLIEAYPHI.

B coorBerctBuM co cT. 11 TuUmoBoro 3akoHa 0 MEXAYHApOIHOW KOMMEPUYECKOW COTIACHUTEIILHOU
NPOILIEAYpPE COTTACUTENbHAS MPOIeyPa IPEKPAIIAeTCsl, SCIIHU:

CTOPOHBI YPETYJIHUPOBAIIN CIIOP U 3aKIOYWIN MUPOBYIO CHEIKY;

OpPUMHPUTENH (TIOCTEe KOHCYJIbTAllMii CO CTOpOHAMH) cZelnaji 3asBIeHHE O TOM, 4TO JAajbHeilne
YCUJIMSI B paMKax COTJIaCUTENIBbHOM MpoIetyphl 6osiee ceOst He OnpaBabIBaIOT;

CTOPOHBI CJENalN 3asBIICHHE, aJPEeCOBAaB €ro IPUMHUPUTENO, O TOM, YTO COIJIACUTENbHas
IIpoLeaypa MpeKpaaeTcs;

OJIHA M3 CTOPOH CJiejaiia 3asBJICHUE, HAMPABUB €r0 JIPYroil CTOpoHE (CTOpOHAM) U MPUMHUPHUTEIIO

www.consultant.ru Crpanura 126 u3 185
HaJeKHasl MPpaBoBas NMOAAECPIKKA


http://www.consultant.ru/
http://www.consultant.ru/

"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

(ecmu mpUMHPUTENb YK€ Ha3HAu€H), O TOM, YTO COIJIaCUTENbHAas Mpollenypa mnpekpamaerca. MHbimMu
CIIOBaMH, BCE OCHOBAHHUS JUIsl IPEKPALIECHUS COIVIACUTEIbHOW MPOLENypbl IOAPA3JEISIIOTCS Ha JBE
TPYNIBL: @) CTOPOHBI JOCTUTIIN COTJIACHS U YPETYJIUPOBAIIU CHOP; 0) CTOPOHBI HE YPEryJIUPOBAIH CIIOP.

B 3akitouenne oTMeTuM, 4TO COrJIacHO CT. 13, Korjxa CTOpOHBI TOTOBOPUIMCH O COINIACUTENIBHOM
npoueaype M MpsMO 0O0s3allucCh HE BO30YXJAaThb B TEUEHUE YCTAHOBJIEHHOTO HMH CpPOKa WM [0
HACTYIUIEHUSI OTOBOPEHHOTO COOBITHS apOuUTpakHOE WM CylneOHOe pa30MpaTeNbCTBO B OTHOIICHUHU
CYIIECTBYIOIIEr0 UM OYyAYyLIEro cropa, apouTpax) WK CyJl IPU3HAET CUIIy TAaKOTO 00s3aTeIbCTBa A0 TEX
1op, TIOKa YCJIOBUS 3TOr0 00s3aTeNbCTBAa HE OyIyT BBIOJHEHBI. VICKIIIOUCHHEM SIBIISIETCS CITydai, Korjaa
CTOpPOHE HEOOXOAUMO 3alllUTUThH CBOM IpaBa. [Ipu 3ToM BO30YKIeHIE TAaKOTO pa3dHpaTebCTBa CaMo IO
cebe HE paccMaTpuBaeTcs Kak OTKa3 OT COIJIAIIEHUS O COTJIACHTENbHOM Npoleaype WIM Kak
MIPEeKpaIEHUE COrTIACUTENILHOMN MPOIIeTypHhI.

Hupextusa 2008/52 EC Esponeiickoro Ilapnamenta u Cosera ot 21 mas 2008 r. 0THOCHTEIBHO
HEKOTOPBIX acClIeKTOB MEHAIINH B TPAXKIAHCKHX U KOMMEPUYECKHX Jienax (nanee - Jlupextusa).

HCHB HI/IpeKTI/IBI)I - obecrieueHue Jydqmero aocryna K CIpaBCAJIMBOCTU KaK 4YacCTb IOJUTHUKH
EBpOHCﬁCKOFO COr034a, HaHpaBHeHHOﬁ Ha CO3JaHUC IIPABOBOI'0 IIPOCTPAHCTBA CBO6OI[LI, 0€30I1aCHOCTH U
CIIPaBCAJIMBOCTHU, MOOJDKHA BKIIIOYAaTh JOCTYII KaK K CYI[C6HI)IM, TaK H K BHCCYIIC6HI)IM METOJaM
paspcicHust CIIOPOB. [[I/IpeKTI/IBa IIpru3BaHa BHCCTHU CBOM BKJIaJ B HaIJICXKaAIICC (I)YHKI_[I/IOHI/IpOBaHI/IC
BHYTPCHHET'O PbIHKA, B YHaCTHOCTU B TOM, YTO KaCaCTCA MPCAOCTABJICHUA U UCITIOJIb30BaHUA MCANATUBHBIX

YCIIYT.

Meauanust B COOTBETCTBUU ¢ JlMpekTnBO oOecreunBaeT 3(GPeKTUBHOE 1O 3aTpaTtaM M OBICTpOE
BHECyJZIeOHOE pa3pelieHHe CIIOPOB MO TPAKIAHCKAM U KOMMEPYECKHM JiejiaM IOCPEACTBOM MPOIEeIyp,
OTBCYHAKOMINX HOTpe6HOCT$IM CTOPOH. B ortHomenun I[OI“OBOpCHHOCTef/'I, JAOCTUTHYTBIX ITOCPCACTBOM
MEJIMAIUK, CYIMIECTBYET OOJbIasi BEPOSITHOCTh TOTO, YTO OHH OYYT HCIOJHATHCS JTOOPOBOJIEHO, KaK U
0oJIbIIIasi BEPOSITHOCTh TOTO, YTO OHHM OOecIiedaTr COXpaHEHHE JIPYKECKUX M YCTOWYUBBIX OTHOIICHHN
MEXIy CTOpOHaMH. DTH MPEUMYIIECTBA HAXOIAT CBOE HamOoJee SBHOE MOATBEP)KICHUE B CUTYaIUsX,
CBA3aHHBIX C HAJIMYUEM MCKIYHAPOAHBIX 3JICMCHTOB.

Cpa3y OTMECTHUM, 4YTO I[I/IpeKTI/IBa HE MOXCT ITPUMCHSATBHCA:

B OTHOIIEHMHM IIpaB M 0O0sI3aHHOCTEH, MO KOTOPHIM CTOPOHBI HE BIpaBe NPUHUMATH
CaMOCTOSITENIbHBIE PELLIEHUS C YUETOM JICHCTBYIOIIErO 3aKOHO/1aTENIbCTBA, a TAKUe MpaBa U 00s3aHHOCTH
4acTO UMEIOT MECTO B pAMKAaX CEMEMHOI0 IIPaBa U TPYAOBOIO 3aKOHOAATEIIbCTBA;

B OTHOUIEHHWU TPEJAKOHTPAKTHBIX IEPErOBOPOB WIM B OTHOLIEHHWH MpOLEAYyp CyJeOHOro wWiu
apOUTPaXHOTO XapakTepa, Kak, HalpuMep, HEKOTOphle CXEMbl CYJEOHOro NPUMUPEHHS, CXEMbl
paccMoTpeHHs kano0 moTpeOuTenei, apOUTpak WM SKCIEpTHbIE 3aKIIOUEHUs, a TakXKe MpoLeayp,
OCYIIECTBIISIEMBIX YUPEXKJIECHUSAMHU, U3JAIOUIMMH (OpMalbHbIE PEKOMEHJAIMH, Oyab TO IOPUANYECKU
o0s13aTeNbHbIE WM HET, JUIS pa3pellIeHus CIIOpoB.

Takum oOpa3zoM, MOAYEPKUBACTCS Pa3TUUIUE MEXAY MEpaMH 1O MPUMHPEHUIO CTOPOH, KOTOPHIE
00s13aH TIPUHUMATH CY/bs, ¥ TOCPEIHUYECTBOM, TIPOBOJAUMBIM MeAraTopoM. OJHAKO KaTeropH4ecKoro
3ampeTa Ha y4yacTue CyAeil B mocpeaHudectBe u3 JIupekTuBbl HE BbITeKaeT. bonee toro, B Jlupektuse
OTMEYAETCs, YTO B TEX CIy4YasiX, KOrjJa CyJbsi B COOTBETCTBMM C HALMOHAJIBHBIM 3aKOHOAATEIHCTBOM
MOXKET BBICTYIIaTh B KadyecTBe MeauaTtopa, JlupekTuBa IOJDKHA TMPUMEHSTHCS K MOCPEIHUYECTRBY,
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MIPOBOAMMOMY CYy/bEH, KOTOPBI HE OTBETCTBEHEH 3a Kakoe-In0o cynedHoe pa30upaTenbCcTBO, UMEBIIIEE
OTHOIIIEHHE K IIPEIMETY CIIopa.

[Ton wmeamatopom JlupekTuBa TOJIpa3ymMeBaeT JO0OE TpeThbe JIMIO, MPHBICYCHHOE K
OCYIIECTBICHUIO MeAray 3QPEKTUBHBIM, OOBEKTUBHBIM M KOMIICTCHTHBIM 00pa30M, BHE 3aBUCHMOCTH
OT HAMMEHOBAHUS WU MPO(ECCHU JaHHOTO TPEThEro JIUIA B COOTBETCTBYIOMIEM T'OCYJapCTBE - WICHE
EC u BHE 3aBUCHMOCTH OT TOTO, KAKUM O0Pa30M 3TO TPEThE JHIIO OBUIO MPUBICYCHO WIH 3aTPEOOBAHO
JUTSI TIPOBEJICHUS MeTUaluH (CT. 3).

Ilenpto naHHOW JIMPEKTHUBBI SBISETCS YIPOLIEHUWE [OCTYNA K pPa3pelIeHUIO0 CIIOPOB IIyTEM
COZICMCTBUS MCIIOJIB30BAaHUIO MeIuallMd U obecriedeHus: cOalaHCUPOBAHHOIO COOTHOLICHHUS MEXIY
Mearanuei u cyaeOHbIMHU MPOLIEAYPAMHU.

CornacHo c1. 3 JlupekTuBbl, Menuaius oO3HauyaeT Jt00OW Mpolecc BHE 3aBUCHUMOCTH OT €ro
0003HaueHHs, B KOTOPOM JBE WK 0o0Jiee CTOPOHBI CIOpa MPHOETaroT K MOMOIIM TPEThed CTOPOHBI C
LIEJIBIO JIOCTUIKEHUSI COIIALEHUs O Pa3pelleHud UX CIOopa, U BHE 3aBUCUMOCTH OT TOTO, ObUI JIM 3TOT
IIPOLIECC WMHULMUPOBAH CTOPOHAaMH, TMPEAJIOKEH WJIM Ha3HA4YeH CyJOM WJIM HPEIIUCHIBAETCS
HaIMOHAJIbHBIM 3aKOHO/ATEJILCTBOM rocyapcTna - uiaeHa EC.

OTO ompelielieHHe BKIIIOYAET MEIUAIUI0, POBOJUMYIO CYyAbEH, HE Y4acTBYIOIIMM B KaKHUX-ITHOO
CyZeOHBIX MPOLEAYPaX B CBA3M C COOTBETCTBYIOLIUM CIIOPOM. DTO ONpE/eIeHuEe HE BKIIOYAET YCHINH,
MPEANPUHUMAEMBIX CYAOM WM CYyAbEH, CTPEMSIIUXCS YpPeryjaupoBaTh CIOp B paMKaxX CyAeOHBIX
IIPOLENYP, 3aTParuBalOIMX COOTBETCTBYIOILUN CIIOP.

JlupekTrBa TPHMEHSETCS B OTHONICHHH CIIOPOB Ha MEXKIyHApOJIHOM ypoBHe <221> mo
IpaXIaHCKMM U KOMMEPUYECKUM JIeJiaM, 3a UCKIIOYCHUEM IMpaB U 00sS3aHHOCTEH, PEICHHS 10 KOTOPBIM
CTOPOHBI HE BIIPaBE PEIIaTh CAMOCTOSTEIHHO B COOTBETCTBUU C MMPUMCHICMBIM IIPABOM. ITO OTHOCHTCS,
B YACTHOCTH, K BOIIPOCAM HAJIOTOOOJI0KEHHSI, TAMOKEHHBIM U aJ]MUHHCTPATHBHBIM BOIIPOCaM, a TaKXKe K
BOIIPOCaM OTBETCTBEHHOCTH TOCYJIapCTBA 3a JCHCTBUS W YIYIICHUS B OCYIIECTBICHUN TOCYIapCTBEHHOM
BNacTH (acta iure imperii).

<221> CnopoM Ha MEXIyHApOJHOM YPOBHE CYHTAETCA CHOp, KaK MUHUMYM OJHA M3 CTOPOH
KOTOPOTO MMEET MECTOM PEruCTpallMM WM MECTOM OOBIYHOrO MpedbIBaHUS rocyiapctBo - wieH EC
WHOE, HEeXeIM Kakas-Tnbo MHas CTOpOHAa Ha JaTy, Korja: (a) CTOPOHBI COTJANIAIOTCS HCIOIb30BaTh
MEIUaIlMI0 B CBSA3U C BO3HUKHOBEHHEM cropa; (b) Mmenuanus HazHayeHa CynoM; (C) 00s3aTebCTBO
UCIOJIb30BaTh MEIUAIMI0 BO3HUKAET B COOTBETCTBUU C HAI[MOHAJIBHBIM 3aKOHOJATENbCTBOM wiu (d)
CTOpPOHAM HAIIPaBJICHO MMPUTTAIIEHUE B COOTBETCTBUU C MOJIOKEHUSIMU CTaThbU 5 JIMPEKTHUBBI.

Kpome Toro, /lnpexkTrBa MOKET IPUMEHATHCS:

B OTHOIICHHUH CI/ITyaL[PIf/'I, B KOTOPBIX CyJ HAIPaBJIAACT CTOPOHBI HAa MCAWAIIMIO HWIJIM B KOTOPBIX
HAaIMMOHAJIbHOC 3aKOHOAATCIILCTBO NPEANMUCBIBACT IIPOBCACHUC MCIUALINH

B ClIydasaX €CJIU Cybs B COOTBCTCTBHUU C HAIITMOHAJIBHBIM 3aKOHOAATCIILCTBOM MOXKCT BBICTYIIATH B
Ka4ueCTBC MEcauaTopa,
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B OTHOLICHUM MEAMAIUM, OCYILECTBIIAEMON CyJbeil, HE Y4YacTBYIOIIUM B KaKuUX-ITHOO CyAeOHBIX
mpoleaypax B CBSI3M C IPEIMETOM HIIM MPEIMETaMU CIIOpa, OJHAKO HE JOJDKHA PacIpOCTPaHATHCS Ha
IIONBITKH, NPEAIPUHAMAEMBIE CyIOM WM CyIbEH I Pa3pelIcHMs CIIOpa B KOHTEKCTE HOPHINYECKUX
MIPOLIEAYDP, OTHOCAIIMXCA K PACCMATPUBAEMOMY CIIOPY, WIM B OTHOLICHMH J€JI, 110 KOTOPBIM CyJ WU
Cyibsl 3aIIpallBaEeT IIOMOIb WU KOHCYJIBTALIMI0 KOMIIETEHTHOT'O JIMIIA.

EBponeiickuii koaekc noBeaeHus st meauatopoB ot 2 utons 2004 r. (nanee - Kogexc noBeaeHus
g Mmeauatopos; Kogekce).

Konekc moBenenust s MeAMaToOpoB ObUT pa3padOTaH MHULIMATHBHON TPYIION NMPAKTHKYIOIIMX
MIOCPEIHUKOB TIPpH NoiepKke EBpomneiickoii komuccuu U MpUHAT Ha KoHpepenuuu B bproccene 2 uions
2004 r.

Kogekc noBenenus uisi MEIUATOPOB OIPEAETSeT Psl MPUHIMIIOB, KOTOPBIX MEAUATOPBI 00SI3YIOTCS
TO0OpPOBOJIBHO TPHUACPKUBATHCS TIOJI CBOIO OTBETCTBEHHOCTh. Kojekc paszpaboTaH il BCEX BUIIOB
MeIHAINU 110 TPAKIAHCKUM U KOMMEPYECKHUM JIeIaM.

Opranu3zanuu, MPeA0CTaBISIONINE YCIYTH MEIUaIlMy, TakKe MOTYT OpaTh Ha ce0si yKa3aHHBIC B
Konekce oOs3aTenbcTBa, TpeOys OT MeIUATOPOB, ACUCTBYIONIMX TIOJ ASTUIOM 3ITUX OpraHU3aluM,
COOTFOIaTh YCTaHOBJIICHHBIC TpaBmwia. Kpome TOro, opraHu3aliil UMCIOT BO3MOXKHOCTH IMPEACTABISATH
nHpopMaIUI0 0 Mepax, MPUHUMAeMbIX MMM IS oOecriedeHus coomoacHus Komekca meamaropamu
MOCPEJICTBOM, HaIlpUMeEp, 00yUeHHUsI, OLIEHKH 1 MOHUTOPUHTA.

CornacHo Kopnekcy moBeneHust Afisi MEAMATOPOB, MEAMALIUS OMpENeNseTcs Kak Jro0oW mporecc,
P KOTOPOM JBE W 0O0Jee CTOPOHBI COTJIAIIAOTCS Ha IMPUBICYCHUE TPEThe CTOPOHBI (manee -
MeAraTopa) A OKa3aHUS MM MOMOIIM MPH pa3pelieHUud MX CIopa MyTeM TOCTHXKEHUs coriacusi 6e3
CyZIeOHOTO PeIIeHUsI HE3aBHCHMO OT TOTO, KaK 3TOT MMPOIIECC MOKET HA3BIBATHCS WM XapaKTePU30BaATHCS
B OOIIENPUHATOM CMBICIIE B KXKIOW U3 CTPAH-UYJICHOB.

Baxno otrmeruTh, uYTO cCchuikh Ha Kozaekc He 3arparuBarOT JEHUCTBUS HAUMOHAIBHOTO
3aKOHOAATENHCTBA WIIM TPABUII, PETYIHPYIOIINX OTJENbHbBIE CPephl eI TEIHHOCTH.

Opranuszanuy, MPeAOoCTABIAIONINE YCIYyTH MeIUalud, MOTYT pa3palaTbiBaTh Oojiee MOAPOOHBIE
Kopekcol, npumeHseMble K KOHKPETHOMY KOHTEKCTY MJIM K BHJaM IpeJiaraeMblX UIMH YCIIyT MEIHalluy,
a TaKkkKe K KOHKPETHBIM cdepam, TaKuM, Kak, HaAIpuMep, MeIuanus B CEMEHHBIX Jenax wim B chepe
noTpeOeHusl.

KakoBEI 7K€ OCHOBHEBIC ITOJI0KCHHUS KOI[GKC& IIOBCACHUA IJIA MGZII/IaTOpOB?

[Ipexxne Bcero, cienyer OTMETUTh TO, YTO MEIUATOPHI JOJDKHBI ObITh KOMIIETEHTHBIMU M MMETh
HeoOXxoaumbie 3HaHUS B cepe memuanuu. [Ipu 3ToM BakHBIMU (aKTOpaMu SBJISIOTCS HaJJIexaliee
oOydeHHe U MOCTOSHHOE COBEPIICHCTBOBAHUE MX TEOPETUYECKUX M MPAKTUYECKUX HABBIKOB B 00JIACTH
MEIUAIMA C YYETOM BCEX OTHOCSIIMUXCA K OTOMY CTaHIApPTOB WM TpeOOBaHWM, CBS3aHHBIX C HX
akkpenutanueit. Kpome toro, menuarop, mnpexiae 4eM MNPUHITH MPEIJOKEHHE BBICTYNUTh B KayeCTBE
MeIUaTopa, TOJDKEH YOSAUTHCS B TOM, YTO OH UMEET IOCTATOYHBIN OMBIT padOTHl U KOMIIETEHTHOCTD ISt
MIPOBEJICHUS] MEIUAIINH, U 110 TPEOOBAHUIO CTOPOH MPEAOCTABUTH UM HHPOPMAIIHIO O CBOCH MpeAbIAYIIeH
JESATETFHOCTH M 00 MMEIOMIEMCS OTIBITE PAOOTHI.
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Baxuenmumu IMpUHOUIIAMU JCATCIIbBHOCTH MCIUATOPA ABJIAIOTCA:

HE3aBHCUMOCTh W HEWTpanureTr. Menuarop HE BIpPaBE [CWCTBOBATH WM, €CIA OH Hayall
JEHCTBOBATh, IPOJIOJDKATh JICHMCTBOBATh 0€3 BBIACHEHHS MPEIBAPUTEIHLHO BCEX OOCTOSITENBCTB, KOTOPHIE
MOTYT HJIA MOTJIH ObI MOBIUATH HA €T0 HE3aBUCHUMOCTh WIJIH BBI3BaTh KOHPIUKT HHTEpecoB. OOSI3aHHOCTH
BBISICHCHHSI TAKUX OOCTOSATEIILCTB SIBIISIETCS IMOCTOSIHHBIM TPEOOBAaHUEM Ha MPOTSHKECHUH BCETO Mpolecca
MeIUaIiH.

K TakuMm 00CTOSATENLCTBAM OTHOCSITCS:
J100bIE TUYHBIC WU JACJIOBBIC OTHOICHUA C Ol[HOfI H3 CTOPOH;

mobas, OyAab TO mpsiMas WIM KOCBEHHas, (uHaHcoBas auOO HMHas 3aWHTEPECOBAHHOCTH B
pe3yabTaTax MeIuallui;

Ipeblaylas AesTeIbHOCTh MeIuaTopa MM KOro-In0o U3 ero KOMIIAHUH, IPEIIpUiTUs B JTHO00M
MHOM KauecTBe, KpOME MENATOPa, B M0JIb3Y OJJHOW U3 CTOPOH.

B Takux ciydasx MeaMaTop MOXET COIJIACUTbCA Ha IPOBEJACHHE MeIUallMd WM IPOJOJIKHUTH
IIPOBE/ICHUE MEAMALUH, TOIBKO €CIM OH YBEPEH B CBOECH CIOCOOHOCTH OCYIIECTBIIATH MEIUALMIO C
COOJIFOJICHUEM IOJTHOW HE3aBUCHUMOCTH M HEUTpaluTeTa, 00E€CIEeUnBAIOUINX MOJHYI0 00bEKTUBHOCTh, U
IIPU OIPEJIETIEHHO BBIPA)KEHHOM COTJIACUU CTOPOH;

OecripucTpacTHOCTh. Menuarop Bceraa JOJDKEH JelcTBOBaTh aOCOJMIOTHO OOBEKTHBHO IO
OTHOIIECHHUIO K KaXKJOW U3 CTOPOH U CTPEMUTHCS ObITh BOCIIPUHATBHIM KakK JEHCTBYIOLIUN U CTPEMSLLIUICS
IIPEIOCTABIIATE YCIYI'M Ka)I0H M3 CTOPOH OTHOCHUTENIBHO TOTO, YTO KAacaeTcs MeQualuH, OJUHAKOBBIM
00pa3oM, ¢ yBa)KEHHEM K IPOLIECCYy MEIUAIINN.

Yrto Kacaercs npoueaypbel HNpOBCACHUA MCEAUALIMHU, MCEAUATOP OOJIKCH Y6G,Z[I/ITBC$I B TOM, 4YTO
CTOPOHBI TIOHNUMAIOT OCOOCHHOCTH mnmponecca Mearanu U pojib MEAUATOPA U CTOPOH B 3TOM IIPOLECCE.

B uacTHOCTH, OH NOJDKEH Tepen MPHUHSITHEM Ha ceds 00s3aTenbCTB MO MPOBEACHHUIO MEAHUAlUU
yOeIUTHCS B TOM, YTO CTOPOHBI TIOHSUIA YCJIOBHS U TIOJIOKEHUSI COTJIAIICHUSI O TIPOBEICHUM MEIUAIINH,
BKJIIOUAsi, B YACTHOCTH, BCE MOJIOXKEHHS, Kacalolnuecs: 0053aTeNbCTB MeIUaTopa U CTOPOH B OTHOILICHHUH
KOH(PHUACHIIMAIBHOCTH <222>, U BBIPA3WIN CBOE COTJIACUE C ATUMH YCIOBUSMHU U TOJTOKECHUSIMH.

<222> Menuarop JAOJDKEH XpaHUTh B KayecTBe KOH(UIEHIMAIbHON BCIO HH(OpMalHio,
MOJIyYEHHYIO B MpOLIecce MPOBEIECHUS MEIUallMK WIN CBSI3aHHYIO C HEH, BKItovast (pakT, 4To Meauarus
OyZeT MpoBeJeHA WU YK€ UMENIa MECTO, 3a UCKIFOUYEHUEM CIIy4aeB, €CJIM 3TO CBSA3aHO C TPEOOBAaHUAMMU
3aKOHAa WJIM OCHOB OOILIECTBEHHOW MonuTHKH. Jltobas nHpopmanus, JoBeACHHAsS KOHPHIECHIMAIBHO 10
CBEICHUSI MeJIraTopa OJAHOW U3 CTOPOH, HE JOJDKHA JIOBOJAUTHCA MM JIO CBEICHHS APYTroil CTOPOHBI, 3a
UCKJIIOUEHHEM CIIy4aeB, €CIM Ha 3TO UMEETCS COTJIache JPYToil CTOPOHBI WIIM ATOTO TpeOyeT 3aKOH.

MC,Z[I/IaTOp AOJDKCH MPOBOAWUTH MPOLHCAYPY HAMJICKAIIUM O6p3.30M, npuHuMass BO BHHMAHUC
00CTOATENLCTBA Jecjia, B TOM YHUCJIC BO3MOKHBII zmc6a,nch CHJI 1 HOPMBEI IIpaBa, BO3MOXXHBIC IMMOXKCITIaHUA
CTOPOH H" H606XOIII/IMOCTL 6LICTpOFO YperyjimpoBaHus CIiopa. CTOpOHBI INOJIHOCTBIO CBO60,[[HBI B
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OTHOIICHHWHU BBIPpAXKECHUSA COIJIaCHUA C MCAUATOPOM - CO CCBUIKOM Ha IIpaBujia UJIN WHBIM o6pa30M C TEMHU
MCTOdaMH, KOTOPLIC NOJIKHBI UCIIOJIB30BATHCA IIPU IMTPOBCACHUU MCIUALTNH.

Menuarop, ecam OH NOCYUTAET 3TO LelnecooOpa3HbIM, MOXET, MPOMH(GOPMUPOBAB CTOPOHBI,
MPEKPATUTH TPOLEAYPY MEIUAIMd C Y9eTOM OOCTOSATEIhCTB JeNia U CBOCH KOMIICTCHIIMU B CITydasX,
KOTJla HaMeyarolleecs COIJIAllleHHE SIBISIeTCS HEBBINOJIHUMBIM WM HE3aKOHHBIM JIHMOO Korja
MPOAOJIKEHUE POLIEAYPBI MEAUALIMY BPSJI JIM IPUBENIET K MOJIOKUTEIIBHOMY PE3yJIbTaTy.

[Tpumuputensubiit perinamenT KOHCUTPAJL 1980 .

CornacHo Pernmamenty OH mIpHUMEHSeTCA [UI1  COINIACUTEIBHOIO YPETyJIUPOBaHMS CIOPOB,
BO3HUKAIOIIMUX U3 JOTOBOPHBIX MJIM MHBIX IIPABOOTHOLICHHUH, KOTJa CTOPOHBI CTPEMSTCS yPEryJupoBaTh
CIIOp MUPHBIM ITyTeM. CTOPOHBI MOTYT U3MEHSATh WJIM UCKJIK0YATh JH00bIE NI0J0KeHus PernamenTa.

B JaHHOM JOOKYMCHTC YpPCryjJMpOBaH TIOpAAOK pa3pCliCHUust CIIOPOB HYCEpPE3 IMOCPECAHUKOB,
COTJIaCOBAHUEC KaHAUAATYPbI HOCPECAHHNKA WJIIM TOCPECAHNUKOB, a TAKIKC IIPUHIHUIIBI pa3pClICHUSA CIIOpa.

OCHOBHBIE IOPUAMYECKH 3HAYMMBIC ITOJIOKCHMS, KOTOPbIE HAalLIX B HEM OTPaXEHHE, MOXKHO
0003HAYUTH CIIETYIONIIM 00pa3oM:

OIIpCACIICHUC HadYajla COTJIaCUTEIbHOMN poucaypol (,I[J'IH ueneﬁ YHOopsAaA04UCHUA OTHOIIICHUH CTOpPOH,
a TaK’KC BOSMOKHOTI'O ITPUOCTAHOBJICHHUA TCUCHUSA CPOKaA HCKOBOI1 I[aBHOCTI/I);

YCTAHOBJICHUC TOpAJAKa HA3HAYCHHUA IIOCPCAHHUKOB, a TAKXKE Tp€6OBaHI/II71 HC3aBUCUMOCTH H
6€CHpI/ICTpaCTHOCTI/I IMOCPCAHUKOB, IMTPaBUJI UX IMOBCACHUSA B ClIydac KOH(l)JH/IKTa HHTCPCCOB;

3aKperieHre MPUHIUIA KOH(DUIESHIIMATIBHOCTH TPOIeyphl TOCpeaHIYecTBa (IpruodpeTaeT ocodoe
3HaYEHHE B TE€X CIydyasix, KOrja MOCPEIHUYECTBO OKA3aJloCh OE3yCHEIIHbIM U CTOPOHBI BBIHYKJEHBI
o0paliarkcs 3a pa3peleHHeM Copa B CyJl UM B IPYTOM IOPUCIMKIIMOHHBINA OpraH);

YCTaHOBJICHHE OI'PaHUYEHUN UCTIOJIb30BaHUSI KOHKPETHON MH(POPMAIUH B IOCIEIYIOIIEM Cy1e0HOM
WIN APYTOM Pa30UpaTesIbCTBE;

YCTAHOBJICHHUC IIpaBUJIa 00 o0Osg3aTenbHON cuie JOCTUTHYTOIO CTOPOHAMMU COIIalICHUA U
MMPUBCACHNUHU €TO B UCIIOJIHCHUC.

Kak ormeuaer E.11. HocslpeBa, k 3aKOHOJATENIbHOM perjiaMeHTallii MOTYT ObITh OTHECEHBI TAKXKeE:

HOPSI0K HHUIIMMPOBAHUS MPOLEyphl MOCpeAHNYecTBa (00s13aTenbHbIN WK 100poBobHBIN). Ecin
00s13aTeNbHBIN, TO JOJKHBI YCTAHABIMBATHCSA FapaHTUN OOECIeUeHus MpaBa Ha CyJeOHYIO 3allUTY; €ClU
T0OPOBOJIBHBIH, TO ONPENEeNIeTCs] MEXaHU3M IOJIyYSHHsI COTJIaCUsl CTOPOH;

KaTCropmuu ACj, MO KOTOPBIM JOIMYCKACTCA MCIIOJB30BAHUEC MOCPCAHNYCCTBA, UJIM KAaTCrOpruu ACI,
IO KOTOPBIM NOCPEAHUYCCTBO HEAOITYCTUMO,

KpYT JIMII, KOTOpPble€ MOTYT BBINOJIHATh (DYHKIUU MOCPEIHUKA, U TpeOOBaHUS, MpPEIbsIBIsSEMbIE K
IIOCPEIHUKY;

MOPSAOK MPUBJICUYEHUS TOCPEAHUKOB JUIsl TOCYIEOHOTO YpEryJIMpOBaHUS CIIOPOB;
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CPOKM U TPaHUILIBI IPOBEACHUS MOCPEIHNYECTBA (B YACTHOCTH, B TEUEHHE KAKOTO BPEMEHHU IOCIIe
BO30YKIIEHHUS [iefia B CyJl€ MOXET MMETh MECTO IMOCPEJIHHYECTBO - JI0 Hayaja MOJIrOTOBKH Jena K
CyJeOHOMY pa30upaTeabCTBY WIIH MOCIE €r0 OKOHYaHUS);

IpoLeccyalbHble IMOCIEICTBUS HCIOJIB30BaHUS HPOLEAYpPbl IOCPEIHUYECTBA B CyJE B Clydae
IOCTHKEHUSI CTOPOHAMH COTJIAIICHHS OO0 YyperyIupoBaHWM CIOpa W B Cilydae O€3yCIeNIHOCTH
IocpeHuuecTBa <223>.

<223> Hoceipea E.M. Meroauueckue M TEOPETHUUECKHE OCHOBBI IIPEMOJIaBaHMS Kypca
"l[TocpenanuectBo (Meaumarus)". B kH.: XpecTomMarws ajgbTEPHATUBHOIO PA3pEIICHHs] CIIOPOB:
VY4ebHO-MeToIM4YecKne Marepuaisl U npaktuueckue pexomenaauuu / Coct. I'.B. CeactpsroB. CIIO.:
AHO "Penakuus xypHana "Tpereiickuii cya", 2009. C. 389, 390.

[TpuMupuTenbHOE MPOU3BOACTBO HAUMHACTCA IYTEM HAINPaBIEHHUs OJHOM CTOPOHOW Jpyroi
CTOPOHE MUCBMEHHOTO MPUIJIAIIEHUs O TAKOM IPOU3BOJCTBE C KPATKUM M3JI0KEHUEM IIpeIMEeTa Cropa.
[IpuMupuTenbHOe MNPOU3BOACTBO CUUTAETCS HEHAYaBIIUMCS, €CIM Jpyras CTOpPOHA OTKJIOHSET
IIPEJIOKEHNE O HEM WJIM €CJIM IepBasi CTOpOHA He moiy4ywia B 30-AHEBHBIN CPOK OT APYIroil CTOPOHBI
KaKoro-iu6o coobuieHust no 3roMmy Bonpocy. Ilo cornamenuto cTOpoH B IpoLESype MOI'YT y4acTBOBATh
OMVH TPUMHUPUTENs WM Oonee. B ciydae ecnmu CTOPOHBI HE JOTOBOPATCS IO KaHIUAATypam
OpUMUpUTENEH, TO OHM MOTYT COIJIACOBaThb B KAuyeCTBE PEKOMEHJYIOIIEro OpraHa Kakyro-JIn0o
OpraHM3alMI0 WJIM JIMILO0, KOTOpbIE IPOU3BELYT COOTBETCTBYIOIIME HazHaueHUsA. OJHAKO B OTJIMYME OT
apOUTpa)KHOW MPOLeTyphl TAKME HA3HAYEHUS IPUMHUPUTEIICH He HOCAT MIPUHYAUTEIILHOTO XapaKTepa.

ITocne Ha3zHaueHUS NPUMUPUTEIIb 3allpalliuBacT 'y CTOPOH H606XOI[I/IMBIG MaTcpHralibl, OIPEACIIACT
BpEMA U MECTO p336I/IpaTeJ'IBCTBa. HOpSII[OK nmpouecaypbl NpUMHPUTEIIb ONPCACIIICT CaAMOCTOSATCIIBHO,
PYKOBOJACTBYSACH IMPHUHIOUIIAMHU OOBEKTUBHOCTH U CIIpaBCIJIMBOCTH M IMPEAOCTABIIAA CTOPpOHAM PaBHBIC
BO3MOXHOCTH JId H3JI0KCHHA U 000CHOBaHUS CBOCH ITO3UIIHH. Ecmu CTOPOHBI OOCTUTIJIM MHPOBOI'O
corjlami€Husi, TO OHH BI)Ipa6aTI>IBaIOT €ro M IOAITMCBIBAIOT. 3Ty q)YHKHI/IIO MOKET BbIIIOJIHUTH
MNPpUMHUPUTECIIb, €CIIN CTOPOHBI IOIIPOCAT €ro 00 3TOM.

B cootBerctBUM co cr. 7 PeriiaMeHTa MOCpeAHMK HE3aBHUCHUMO U OECHPUCTPACTHO OKAa3bIBACT
CTOPOHaM IOMOLIb B MX CTPEMJIEHUHU JOCTHYb MUPHOTO YpPETyJUPOBAaHUS UX CIIOPA, PYKOBOACTBYSIChH
IMpUHIUITaMHA 06”I)GKTI/IBHOCTI/I, HCMPCAB3ATOCTH U CIIPABCAJIMBOCTHU, YUYHUTBIBAd, CPpCaAU MPOUCTO, IMpaBa U
0053aHHOCTH CTOPOH, COOTBETCTBYIOIIME TOPIrOBble OObIYAaM U CBSI3aHHBIE C JAaHHBIM CIIOPOM
00CTOSITENLCTBA, BKJIIOYAsl CIOKUBIIYIOCS MEXYy CTOPOHAMHU JEJIOBYIO NpakTHKy. [locpenHuk Moxer
BECTH COIJIaCUTENbHYIO MpPOLEAypy TakUM oOpa3oM, Kako OH CUYMTaeT HaJUIeKallluM, YYUThIBas
OOCTOSTENCTBA J€Ja, MOXKEIaHWs CTOPOH, BKIIOYas MPOChOY CTOPOHBI O TOM, YTOOBI OH 3acilyllall
YCTHBIE 3asiBIIEHUS] U HEOOXOJMMOCTh CKOpEHIIero yperyiaupoBaHusi cnopa. Kpome toro, mocpenHuk
MOXKET Ha JII0OOM CTaJuy COTJACUTENBbHOM MpOLEayphl BHOCUTH MPEUIOKEHHS 00 yperyaupoBaHHU
cnopa. IIpu stom He TpeOyercsi, YTOOBI TakuWe NPEAJIOKEHHS IeNaIUCh B NUCBMEHHOH (opme u
COIIPOBOKAAIUCH U3JI0KEHHUEM MOTHBOB.

[TpuMupUTENBEHOE TPOU3BOJICTBO MOXKET OBITH 3aBEPIICHO CIECIYIOIUM 00pa3oM:

MoANMMCaHUEM CTOPOHAMH MUPOBOTO COTJIAICHUA - B ICHD €0 IMOATINCAHH;
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MUCHbMEHHBIM 3asBJICHHEM IOCPEIHUKA TIOCIe KOHCYJIbTAllMM CO CTOPOHAMH O TOM, 4YTO
JambHEeHINe yCUITHs B paMKax COTJIaCHTENbHO Mporeaypsl 6ojee cedst He ONpaB/bIBAIOT;

NUCHbMEHHBIM 3asIBIICHHEM CTOPOH, aJpECOBAHHBIM IIOCPEJAHUKY, O TOM, 4YTO COTJIACHTEIbHAs
npoLeaypa MPEeKpaIacTcs;

MUCbMEHHBIM 3asIBJICHUEM OJIHOI M3 CTOPOH, HAIIPaBJICHHBIM JIPYrol CTOPOHE U MOCPEIHUKY, €CIH
TaKOBOH Ha3HA4€H, O TOM, YTO COIVIACUTENbHAS MTPOLIEypa MPEKPaIAETCs.

BaxxHo oOTMeTHUTh, UTO TOCHE TMPEKpalleHUs COTIACUTENbHOW MPOLEAYpbl  MOCPETHUK
YCTaHABIIMBAET CYMMY H3JICPKEK COTJIACUTEIBHON MPOIEAYPHl U B MMCbMEHHOM YBEIOMIICHUU COOOIIaeT
ee cropoHaM. TepMuH "U3JEPKKHU'" BKIIOYAET TOHOpap MOCPEIHUKA, pa3Mep KOTOPOro JOJDKEH ObITh
pa3yMHBIM; TYTEBbIE U JIPYyTU€ PaCXOJibl, NMOHECEHHBIC IMOCPEAHUKOM; IYTEBbIE M JPYTHE PaCXOJIbl
CBUJETENCH, MPUBIEUEHUE KOTOPHIX ObLIO MPEII0KEHO MOCPETHUKOM C COTTIACHs CTOPOH; OIJIaTy yCIIyT
SKCIIEPTOB, MPHUBJICUYEHUE KOTOPBIX OBUIO MPEIOKEHO IOCPEJHUKOM C COIVIacUs CTOPOH; OIUIaTy
CONIEHCTBHUS. DTU PACXOJlbl CTOPOHBI OIUIAYUBAIOT MOPOBHY, €CIM HE COINIacOBaHO MHOE. Bce apyrue
pacxo/bl HECET KaXKasi CTOpOHa.

PermamenTom Taxxe YCTaHOBJICHO:

1) mocpeqHUK HE UMEET IIpaBa BbICTyNaTh B KAUe€CTBE apOUTpa WM B KAUECTBE IIPEICTABUTEINS WU
a/IBOKaTa Kakoi-1100 U3 CTOPOH B JIF0O0M apOUTPaKHOM WM CyA€0HOM pa30uparenbCcTBE B OTHOIIEHUH
CIOpa, SBJISIFOIIETOCS MPEIMETOM COTJacUTeNbHOM mnpoueaypbl. CTOpOHBI HE MOTYT IpPHUBIEKATh
MIOCPEITHUKA B KaUeCTBE CBUETENS B XOJI€ TAKOT0 pa3doupaTebCTBa;

2) CTOpOHBI HE MOTYT MCIOJb30BaTh B KaYeCTBE JOKa3aTeJIbCTBA B apOUTPa)KHOM WM CyJ1eOHOM
pa3buparenbCcTBe IO CHOPY, KOTOPBIA SBJISJICS HNPEAMETOM IPUMHUPUTEIBHOTO MPOU3BOJCTBA,
clieAyouiee:

MHEHHS WM TPEIJIOKEHHs, BBICKA3aHHBIE JPYrod CTOPOHOM B OTHOUIEHWU BO3MOXKHOIO
yperyJaupoBaHus CIopa;

IPU3HAHUA, CACIaHHbIE IPYTOil CTOPOHOM B XOJI€ COTVIACUTEIbHOM IPOLELYPHI;
MPeJI0KEHUS TIOCPEIHUKA;

TOT (aKT, 4TO Apyras CTOPOHA MPOSIBUIJIA TOTOBHOCTh MPUHATH MPEUIOKEHNE 00 YperyIupoBaHu,
CZIEIaHHOE NIOCPETHUKOM.

K u4unciny OCHOBHBIX JIOKyMEHTOB pPEKOMEHJATENBHOIO XapakTepa Ha ypoBHEe Poccuiickoin
@enepauuu  OTHOCATCA: PernmaMeHT MO MNPOBENEHUI0 TNPUMHUPUTENBHONM MHPOLEAYpbl C Y4YacTHEM
nocpeanuka Kosnernn nocpenHukos, a Takxe Cornacurenssiii perinamenT MKAC npu TIIII PO.

PernameHT mo mpoOBENEHHMIO NMPUMHUPHUTENBHOW IMPOUEAYpPHl C ydacTheM nocpeaHuka Koserumn
nocpeHUKOB ObLT yTBepxkaeH [Ipukazom ToproBo-npomsinuienHoi nanatsl Poccuiickoit deneparyu ot
12 mas 2006 r. <224> (nanee - Pernmamenr).
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<224> C uzmenenusmu, yreepxkaeHHbMU [Ipukazom TIIT PO ot 30 nekabps 2008 r. N 72.

B coorBercTBHMM ¢ AaHHBIM PermaMeHTOM IpUMHUpPHUTENBHAS MPOLEAYypa C YYaCTUEM IOCpPEIHUKA
SIBIIICTCS. AIbTEPHATHBHBIM (BHECYICOHBIM) CIIOCOOOM pa3pelieHus KOH()INKTOB, Pa3HOTIIACHH U CIIOPOB,
BO3HUKIIUX B cepe KOMMEPUYECKUX OTHOILECHUH, HAMPABICHHBIM Ha BBIPAOOTKY B3aWMOBBITOJIHBIX WM
B3aMMOITPUEMIIEMBIX YCIIOBHI MX pa3pelieHus] U JOOPOBOJBHOE 3aKIIOYCHHE CTOPOHAMHE COTJIAIICHUS B
COOTBETCTBHUH C BHIPAOOTAHHBIMU YCIOBUSIMH.

B cOOTBETCTBHMHU C COTJIANICHMEM CTOPOH IMOCPEJAHUK MOXKET TaKKe MPUHUMATh y4acTHE B HX
[eperoBopax, 3akIYEeHHHd HMMH JIOrOBOPOB M B JPYIMX CIydasX, KOTJAa CTOPOHBI IPHU3HAIOT 3TO
HEOOXOAUMBIM.

CornacHo ct. 1 PernmameHta CTOpOHBI, JKENAIOIIUE YPETryJIHpOBaThb BO3HHUKIIMNA MEXIy HUMU
KOH(IIMKT, pa3HOIJIache JIM0O CIop C yJyacTHeM IMOCpenHuKa, odpamaroTcst B Kojuiernio nocpeHiuKoB ¢
COBMECTHBIM 3asiBJICHHEM O MPOBEACHUU IPUMHUPUTENBHON MPOIIETypPhl, KOTOPOE TOIKHO COACPKATh:

HauMeHOBaHHE ((haMUITHIO, UM, OTYECTBO) CTOPOH, UX ajpeca, Homepa TenedoHoB, Gakcos, agpeca
AJIEKTPOHHOM TTOYTHI,

q)aMI/IJII/II/I, HMCHA, OTYECTBA YIIOJTHOMOYCHHBIX HpeIlCTaBHTCJIeﬁ, €CJIM TaKOBBIC UMCIOTCH,
KpaTKO€ OIMMCAHUC CYHICCTBA CIIOPA, BKIIHOYAKOIICEC OLCHKY €TI0 CTOUMOCTH,

(damunuio, UMs, OTYECTBO HA3HAYAEMOT'O CTOPOHAMH IOCPEIHUKA WMJIIM COBMECTHYIO NPOCHOY O
HA3HAYCHUM IOCPEHUKA C yKa3aHWeM TpeOOBaHWU K ero kBanudukaimu. Kpome TOro, K 3asBICHHIO
MPUIIAraloTCsl TOKA3aTeIbCTBA YILIATHl PErHCTPAMOHHOTO cOOpa, OMPEIeIEHHOTO MOJI0KEHNEM 0 cOopax
U pacxojiax.

Crnenyer OTMETHTh, 4YTO TIOCPEIHUK HE BIpaBe MPUHUMATh TOPYYCHHE O TMPOBEIACHUHU
MPUMHUPUTENBHON TPOLEAYyphl HEMOCPEACTBEHHO OT CTOpPOH. B cimyudae oOpamieHuss CTOpOHBI K
MOCPEHUKY OH PA3BACHIET €M MOPSAIOK MPOBEICHHS NMPUMHUPHUTEILHON MNPOLEAYPHI, YCTAHOBJIEHHBIN
PermamenTom.

UYro kacaercs NIpOBENCHUs IPUMUPUTEIBHON MPOLEAYPBI, TO COriIacHO PernmameHTy, eCiii CTOPOHBI
HE MPEAYCMOTPEIH WHOE, OHA MPOBOJUTCS OJHUM IMOCPEIHHUKOM, KOTOPBIA H30HpaeTCsl CTOPOHAMH W3
ciucka wieHoB Koiulernn TmOCPEOHUKOB MO MNPOBEACHHUIO MNPUMHUPHUTEIBHBIX MPOLUEAYyp MpH
ToproBo-npomeiniieHHoi nanare Poccuiickoit ®enepanuu wim ¢ 000IJHOTO COTJIacUs CTOPOH
MpeJiaraeTcsi CaMUMH cTopoHamu. B ciydae ecnu B 30-AHEBHBIN CPOK CO JTHS MOCTYIUICHUS 3asiBJICHUS B
Konneruto mocpeaHUKOB CTOPOHBI HE JIOTOBOPWIIMCH O KaHAUAATYpPE IMOCPEAHMKA, OH Ha3HAYaeTCs
[Ipencenarenem Koserun mnOCpeIHUKOM C YYETOM IMOXeIaHW CTOpoH. IIpum 3TOM ykazaHHbIE B
PernamenTe QyHKIMN €TUHOTUYHOTO MOCPETHUKA PACIPOCTPAHIIOTCS U HA y4acTHUE B IPUMUPHUTEIHHOM
MpoIeIype ABYX U O0Jee MOCPETHUKOB.

Kak u B mo0oii MpuUMUPUTETHHON MpOLEaype, MOCPEIHUK M CTOPOHBI JOJDKHBI COOJIONAThH
KOH(HUJICHIIMAIBPHOCTh B OTHOIIEHUU BCEX BOIPOCOB, KACAIOIIMXCSA JAaHHOW mporenypsl. TpeGoBanue
KOH(UISHIIMATLHOCTH PACIpPOCTPAHSAETCS U Ha COTJIAIIEHHE CTOPOH, JOCTUTHYTOE€ B pe3yibTaTe
MPUMHUPHUTENHHON TMPOIEAYPHI, KpOME CIydaeB, KOTJa PACKPBITUE TE€X WM HHBIX €ro IMOJOXEHUN
HE0OXO0IUMO TSI 1IeTIEi BBITTOJIHEHHUSI TAKOTO COTJIAIIICHHUS.
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B cootsercTBuM co cT. 3 PernameHTa moJAroToBka K MPOBEIEHHIO MPUMUPHUTENBHOM MpPOLETyphl
OCYILIECTBIISIETCSI CO BCEMHU cTOpoHamu cropa. [Ipy HOAroTroBke K IPOBENEHUIO NPUMHUPUTEIBHOU
IpoLeNypbl HA3HAYaIOTCA KOHCYJbTALMU C PYKOBOAMTEISIMU OpraHM3aluid, HWHIUBUAYaIbHBIMU
IPEANPUHUMATENSIMU, WHBIMU TIpakJaHaMH, SBJISIONIMMUCS CHOPSALIMMHM CTOPOHaMHU M (MJIM) UX
IIPEJCTaBUTEIISAMHU.

KoHcynpTanuu co CTOpoOHaMU 110 NPOBEACHUIO IPUMUPUTEIBHON IIPOLIEyPbl HAUMHAKOTCS TOJIBKO
10cJI€ MPEABSABICHNUS CTOPOHAMH JI0KA3aTeNIbCTB YIIAThl UMM PETUCTPALMOHHOIO cOOpa U MPOBOAATCS
MOCPETHUKOM JUISL: BBISICHEHHS OOCTOSATENBCTB CHOpa M MO3UIUIA CTOPOH; ONpeAeieHUs HeOOXOANMBIX,
OTHOCALIMXCS K CIOpPY, AOKYMEHTOB; NpPEIBAapUTENILHOIO ONpENeNeHHUsl YCIOBUHM, TpeOOBaHUN U
IIO’KEJIAHUM CTOPOH K IIPOBEACHUIO IPUMUPUTEIBHON IPOLEAYPBI U €€ PE3yJIbTaTaM; BBIICHEHUs MHEHUS
CTOPOH O MpEeJIoIaraeMoM BpeMEHH, HEOOXOJMMOM sl IPOBEIEHHs M 3aBEpUICHUs PUMUPHUTEIBHOM
IIPOLIEAYPBI; OIIPENEICHNS MECTa U BPEMEHH Hadasa [POBEICHUs IPUMUAPUTEILHON POLELYPHI.

B mnpouecce KOHCynbTalui MeEXAY CTOPOHAMM 3aKJIIOYAETCS JIOTOBOpP, TIJI€ YCTaHaBIMBAKOTCS
pa3Mep, MOPSIOK YIUTATHl U PACIpeIeTICHUS MKy HUMHU COOPOB M PAacXOOB B CBSI3H C IPOBEACHHEM
MIPUMUPUTENBHON MPOLIETYPHI.

[IpumupuTenbHas mpolenypa MNPOBOJUTCS TOJIBKO IpPU YIUIATE CTOPOHAMH T'OHOPApHOro H
aJIMUHUCTPATUBHOTO COOPOB.

Ilocne 3aBepiIeHMs KOHCYJBTAllMM JI€Hb IIPOBENCHMS NPUMHMPUTEIBLHOM MPOLEAYpPhl HA3HAYACTCS
TakuM 00pa3oM, 4YTOObI 00eCHeYuTh MaKCHUMAaJbHYIO BO3MOXKHOCTb YYacTHsli B HEH pyKoBoauTenei
OpraHM3aluii, UHIMBUAYAJIbHBIX MpEeANpUHUMATeNel 1100 MHBIX I'pa)/JaH, SBISIOIIUXCS CHOPAIIMMHU
CTOPOHAMU.

B ciyyae HEBO3MOXKHOCTH JIMYHOTI'O Y4aCTUsl YKA3aHHBIX JIMI JI€Hb [IPOBEACHUS IPUMUPHUTEIBHOM
IpoIelypbl Ha3HAYaeTCs TaKUM 00pa3oM, 4ToObl 00ECHeUUTh yd4acTHe B HEM WX HaAJeXaluM o0pa3oMm
YIOJHOMOYEHHBIX MPEJCTaBUTENCH, B UYbeM HEMOCPEICTBEHHOM BEJACHMM HAXOJIUTCS BBIHECEHHBIN Ha
IIPUMHPUTENBHYIO ITPOLEAYPY BOIIPOC.

BaxxHO OTMETHTB, 4YTO MPOBEAEHUE IPUMHUPUTENBHOM NPOLEAYPbl HAYMHAETCA C IPOBEPKHU
MIOJIHOMOYMH JIML, NPUHUMAIOLIUX YYacTHE B YPETYJIUPOBAHMM CIIOpa U JOCTHIKEHUU COIJIAILICHUS
CTOPOH.

[TocpenHUK TpenCTaBIsIeTCS CTOPOHaM M cooOmaer o0 OmbITe CBOEH MpodecCHOHATBLHOMI
JACATCIIbHOCTH. CTOpOHaM TAaK¥XKXC Pa3bACHAKOTCA OCHOBHBIC IMPHUHIUIIBI IIPOBCIACHUA HpI/IMI/IpI/ITGHBHOfI
NpOLEAYpPhl:  AOOPOBOJIBHOCTH;  pPaBHONpAaBHE CTOPOH; KOHQUICHIHMAIBHOCTh, HEWTPaJIbHOCTH
HIOCPETHHKA.

Kpome Toro, ctopoHbl MHGOPMUPYIOTCS O POJIM MOCPEIHUKA B NMPUMHPHUTEIBHON Mpolenype ¢
LEJIBIO IOCTU KEHUS COIVIAIIEHUSI CTOPOH M O IIPaBe CTOPOH B JH00O0E BPeMs OTKa3aThCs OT MPOIOJKEHUS
IIPUMHUPUTENBHON TPOLIENYPHI.

[TocpenHUK MOTHOCTHIO CBOOOICH B BEIOOpE CIOcO0a MPOBEACHUSI IPUMHPUTEITHHOMN MPOIIEAYPHI 1
OpraHm3yeT ee B MesIX JOCTHXEHHS HaubOoubliell >QQPEeKTUBHOCTH IO CBOEMY YCMOTPEHHUIO, C
coOmoieHneM mpu 3ToM TpeboBanmii Permamenta. Tak, ecnu mocpeaHUK CUMTAET HEOOXOAMMBIM, OH
MPOBOANT Oecely ¢ KaxkI0i U3 CTOPOH B OTAEIBHOCTH, NPU ATOM HH(OpMaIHs, MOTydeHHas pu Oecene
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C OJHOM W3 CTOPOH, MOXXET OBITh MepeaHa JPYroid CTOPOHE TOJILKO C Pa3pelICHUs CTOPOHBI,
COOOIIUBIIEH HHPOPMAIIHIO.

[TocpenHuK Takxke 1aeT BO3MOXHOCTh CTOPOHAM BBICKA3bIBATHCSA U (HOPMYJIMPOBATh MPEATIOKECHHUS,
KOTOPBIE, 10 UX MHEHHUIO, MOT'YT IIPUBECTH K YPEr'yJIUPOBAHUIO UX CIIOpa.

[TocpeaHuk TakXe B XOZA€ NMPUMHUPHUTEIHHONU MPOLEAYpHl BBISBISET JACHCTBUTEIbHBIA HWHTEpEC U
HaMEpeHUus Kaxaod u3 cropoH. CoOmrojasi MPUHIMIBI HEHTPATbHOCTH W PABHOMpPABUS CTOPOH,
MOCPEHUK BIPaBe C UX COrjacuss BHOCUTh CBOMU MPEIJIONKEHUS OTHOCHUTEIHLHO BO3MOXKHOCTEH
pa3pellIeHnH Cropa U 3aKIF0YEHHS COOTBETCTBYIOIIETO COTJIAIIEHNs CTOPOH <225>.

<225> CornamieHue CTOPOH 3aKJII0YAETCS B MUCbMEHHON (popMe B TpPEeX IK3EMILISIpax, KaKIbI U3
KOTOPBIX MOJIITHCHIBACTCS JIMIIAMH, TPUHUMABIIUMH YYaCTHE B IPUMUPHTEIBHOM MPOIeaype.

[lpuoctaHoBlIEHHE W TpPEKpalleHHUEe MPUMUPHUTEIBHON MPOLEAYPhl YCTaHOBIEHO B CT. 6
PermamenTta. Tak, MOCpPeTHHWK NPUOCTAHABIMBACT IMPUMHUPHUTEIBHYIO MPOLEAYpPy B CIIy4asx, KOrjaa
CUMTACT I3TO IMEIeCOOOpa3HbIM, B 4YAaCTHOCTH IPH BO3HMKHOBEHWH BPEMEHHOTO 3aTPyJHCHHUS B
JOCTHKCHUH CTOPOHAMH B3aWMOTIPUEMIIEMOT'O COTJIANICHUS; B MHBIX CIydasx - 1O MPOochOe OHOM 00
00enx CTOpOH.

OcHoBaHMsI IpEKpalleHUss TPUMUPUTENIBHBIX IPOLEAYD CIAEAYIOLIHUE:

ecnu u3-3a  0e3dgelcTBUS XOTS Obl OJHOW W3 CTOPOH CIOpa IIOCHEe IPUOCTAHOBICHMS
IPUMUPUTENIBHON IPOLEypbl OHA HE BO300HOBIIsAETCS B 30-1HEBHBIN JINOO NHOM COTrNIaCOBaHHBIN CPOK;

ecly JajibHelIiee MpoBeJeHHE BO30OHOBICHHON IOCIE MPUOCTAHOBICHUS TMPUMUPUTEITHHON
nporeaypsl OyJeT MPU3HAHO MOCPEIHUKOM JTMOO XOTSI Obl OJIHOWM M3 CTOPOH OeCrepCrneKTHBHBIM JTHO0
CTaHOBUTCSI HEBO3MOKHBIM 110 MHBIM OOCTOSITENIECTBAM;

€CJIM NCTEK COTJIaCOBAHHBIM IJI YpEryjJiupoBaHuA Criopa CpoK M CTOPOHBI HE JOTOBOPHUIIMCE O €I0
MMPOAJICHUH,

B ClIy4asiX, yCTAaHOBJICHHBIX IOJIOKEHUEM O cOOpax U pacxojax.

IIpumupuTensHas INpoLeaypa CYUTAETCSA IPEKPALIEHHOM C MOMEHTa IOAIUCAaHUS CTOPOHAMU
COTJIAIICHUS O JOCTH>KEHUHU IIPUMUPEHUSI WM ITPEKPAILCHUH IPOLETYPHI.

Cornacurensnbsiid pernamenT MKAC.

CornacutenbHblil pernameHT MKAC npuMeHsieTcst A1 COTJIaCUTENbHOTO YPeryIupoBaHUs CIIOPOB,
MOTyLIUX nepenaBarbes Ha paccmoTpenne MKAC, B Tex cityyasix, KOrjila CTOPOHBI, CTPEMSICh K MUPHOMY
YPEryJUPOBAHUIO CIOPOB, JOTOBOPWIMCH O MPOBEACHUHM coriacuTenbHod mpouenypsl B MKAC B
cootBeTcTBUM ¢ CornacutenbHbiM perinamenTom MKAC.

B cootBerctBuu ¢ § 2 CornacurensHoro pernamenta MKAC ctopoHa, kenatomasi IpuOerHyTh K
corjacuTenbHol npouenype, HanpasisieT B MKAC npocb0y 0 corflacuTenbHOM Ipolenype, Tiae T0IKHbI
OBITH YKa3aHBI:
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HAaUMEHOBAHMUSI U aJpeca CTOPOH;
KpaTKO€ U3JI0KEHUE CYILECTBA CIIOPA;
pa3Mep TpeboBaHus;

KOIIUS COTJIAllIEHUsl CTOPOH O COTJIaCUTENbHOM mpouenype no CorinacuTeabHOMY perjJaMeHTy (eciu
TaKOBOE JIOCTUTHYTO);

noAnUcCh yIoJIHOMO4YCHHOTI'O JIMIIA.

B ciydae ecnum Mexay CTOpOHaMHM OTCYTCTBYET COTIVIAIIEHHE O COTJIACUTENIBHOM IpOLEaype IO
CornacurensHomy perinamenty MKAC, oOpatuBmiascs B cya cropoHa MoxeT npocuts MKAC
IIPEJIOKUTh JIPYTrOM CTOPOHE WJIM CTOPOHAM JaTh COIVIACHME HAa IPOBEICHHE TAaKOH COIJIaCUTEIbHOU
npoueaypsl. B atom ciayuyae orBercTBeHHBbIN cexperaph MKAC n0mKeH U3BECTUTDH APYTYIO CTOPOHY WM
CTOPOHBI O MPEAJIOKEHUN 00PaTUThCS K COIJIaCUTENbHOM mpornenype no CoriacuTenbHOMY perjaMeHTy
MKAC u npeanaraet B cpok He 0ojiee TpuALATH AHEH ¢ AaThl noidydenus ussemenus MKAC coobmuTh
O CBOEM COINIACMM WJIM OTKa3€ y4acTBOBaTb B COIJIACUTEIBHOM IpOLENYpE, a TAaKKE CBOE KpPaTKOe
MHEHHUE M0 CYLIECTBY CIIOpa IPU HAJIUUMUU TAKOTO COTJIacHsl.

[Ipy HemomydyeHMM OTBETAa B YKa3aHHbIA CpPOK WM [OJYYEHUH OTPULIATEIBHOTO OTBETA
CorjlacUTENIbHAsl TPOIEAypa HE MPOBOIUTCSA, O uYeM OTBETCTBeHHBIN cekperapp MKAC wu3Bemaer
CTOPOHY, OOpaTUBILIYIOCS C TPOCKOON O COTTIACUTENBHOM Mpoleaype.

[Ipu Hayuuum corjameHuss CTOPOH O corjacutenbHoil mporeaype MKAC Ha3Hagaet
€IMHOJIMYHOTO TIOCPEIHMKA, €CITM MHOE HE YCTAaHOBIIEHO COIJIAllleHHeM CTOpoH. B cooTBerctBHM C § 4
PernameHnta mpu BBINOJHEHWH CBOMX (YHKIHMHA MOCPETHUKH JIOJDKHBI OBITh OECHpPUCTPACTHBIMH M
He3aBUCUMBIMU. [Ipy 3TOM B KauecTBE MOCPEAHMKOB HE MOTYT BBICTYIATh JIMIA, 3aMHTEPECOBAHHBIE B
HCXOJI€ COTJIaCUTENbHOM MPOLIETypHI.

Jluno, mpuHUMaromee Ha ce0s (QYHKUMU NMOCpeAHMKa, AOKHO coobmare B MKAC o mo6bix
00CTOSITENCTBAX, KOTOPbIE MOTYT BbI3BaTh COMHEHUS O €ro OeCIpUCTPACTHOCTH WJIM HE3aBHUCHUMOCTH, a
TaKkXe O JIIOOOM TaKOM 0OCTOSITENbCTBE, €CJIM OHO CTAaHOBHUTCS €My H3BECTHBIM BIIOCIEICTBUHU B XOJI€
IIPOBEJICHUS COTJIACUTENIBHOMN MPOIIEypHhI.

B cootBerctBun ¢ § 16 PermamenTta coriacurtenbHas MOpoueAypa MPEKpallaeTcs B Ciaydasx
MOAMUCAHUSI CTOPOHAMH MHMPOBOTO COIJIAIICHUS; THUCbMEHHOTO 3asBJICHUS TIOCPEIHUKA TIOCIIe
KOHCYJIbTalldM CO CTOPOHAMH O TOM, YTO JajJbHEHIINE YCUJIUS B paMKaxX COTJIACUTEIbHOM MpOLENypbl
Oosee ceOsi HE OINpPaBABIBAIOT; MUCHMEHHOI'O 3asBJICHUS CTOPOH WM OJHOM M3 HHX, aJpECOBAHHOTO
MOCPEIHUKY, O TOM, 4TO COIVIaCHTeNIbHas Tmporeaypa mnpekpamaercs. [lociae mnpekpaumieHus
COTJIaCUTENIFHOM TMpONEeAyphl MOCpeAHUK mnpeacTaBiasier B cekperapuar MKAC cootBeTcTBytOIINE
JIOKYMEHTBHI.

Uro kacaetrcs apyrux rocyaapcts, B llIBeiinapun Ilropuxckoit TOproBoil mamatoi pa3paboTaHbl
IIpaBuna nponecca Lropuxckoro munu-Tpana, B bensruu - IIpaBuiia MuHu-Tpana benbruiickoro 1neHTpa
apOutpaxka u mnocpennuyectsa, B CIIIA AmepukaHckoil apOuTpa)xxHOW accolpanueil pa3paboTaHbl U
npuHATH [IpaBuna yperyaupoBaHuss KOMMEPYECKUX CIIOPOB C IIOMOILBIO IIOCPEIHUYECTBA, KPOME TOTO,
cymectByeT EqnHOo0Opa3HbIil aKkT 0 MOCPETHNYECTBE H JIp.

www.consultant.ru Crpanura 137 u3 185
HaJeKHasl MPpaBoBas NMOAAECPIKKA


http://www.consultant.ru/
http://www.consultant.ru/
https://login.consultant.ru/link/?req=doc&base=RZR&n=49843&date=20.02.2021
https://login.consultant.ru/link/?req=doc&base=RZR&n=49843&date=20.02.2021&dst=100024&fld=134
https://login.consultant.ru/link/?req=doc&base=RZR&n=49843&date=20.02.2021&dst=100068&fld=134

"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

§ 2. [locpeauunuecTBO (Meaualysl) B pOCCUNHCKOM
3aKOHO/IaTeIILCTBE

B Poccuiickoit ®Denepannu  HEOOXOAMMOCTh CO3JIaHHWS HOPMATHBHBIX TIPAaBOBBIX aKTOB,
PEryIUPYIOMINX MEXaHU3M peaju3ali MNPUMHUPUTEILHON NpoLeaypbl, oTpaxeHa B {DenepanbHOI
neneBoit mporpamme "PaszButue cynebHoi cucrteMbl Poccum Ha 2007 - 2012 romsl", rae yka3zaHo, 4TO
BHEJPCHUE MPUMUPUTEIHHBIX TPOIEAYP (BOCCTAHOBUTEIHLHOW IOCTUINH), BHECYACOHBIX U JTOCYICOHBIX
CIIOCOOOB  YPEryJMpOBaHHMS CIIOPOB, B TOM 4YHCJIC BBITCKAOIIMX W3  aJAMHUHUCTPATHUBHBIX
MIPABOOTHOIIEHUH, OyIeT CIOCOOCTBOBATh CHIYKCHHUIO HATPY3KU Ha CYyACH M, KaK CIEACTBHE, SKOHOMHH
OI0/DKETHBIX PECYPCOB M TIOBBIIIEHUIO KAYECTBA OCYIIECTBICHUS MTpaBocyaus. [Ipu sTom npeamnonaraercs
IIMPOKOE BHEAPEHUE MPOIEAYpP MEIUAIMU B KAYeCTBE MEXaHU3MOB peaju3allly TOJ0KEHHIH 3aKOHOB
Poccuiickoit @deneparuu, npeaycMaTpUBAIOIIUX BO3MOKHOCTD IPUMHUPEHUS] CTOPOH.

B cBs3u ¢ 3TMM HeoOxoauMa pa3paboTKa HOPMATHUBHBIX IIPABOBBIX AaKTOB, OMPEICIISIOIINX
MEXaHM3M peaju3alud  YKa3aHHBIX TOJOXEHWH, CTaTyC COOTBETCTBYIOLIUX  OpraHU3aluH,
OCYIICCTBISIONMX (DYHKIIMHA MEAWAINH, a TAKKE PErIaMeHT (TIPoIeaypy) ux padoTel <226>.

<226> WNudopmanus c caira "®enepanbHble LIEJIEBBIC IPOrpaMMbI":
http://fcp.economy.gov.ru/cgi-bin/cis/fcp.cgi/Fcp/ViewFcp/View/2011/225.

Kpome TOro, B coorBerctBuu co Crparerueid pa3BuTHs (pUHAHCOBOro phIHKAa Poccuiickoii
®enepanun 10 2020 roga (manee - Ctparerus) <227> B 1eNAX BHEIPCHUS MEXaHU3MOB MEIUALMH TPU
paccMOTPEHHH KOPIOPATUBHBIX CIIOPOB HEOOXOAMMO Pa3paboTaTh CHCTEMY MeEp, CTUMYJIHPYIOLIMX HX
MIPUMCHECHHE, HAJISIUTh COOTBETCTBYIOIINN YITOJIHOMOUYSHHBINA TOCYIaPCTBEHHBIN OpraH HeOOXO0IMMbIMH
MOJIHOMOYHSIMHU, CBS3aHHBIMH C OpraHu3anueil 3Toi paboThl M aKKpeauTaluei mpoecCHOHATbHBIX
MeauatopoB. Ilo Mepe pa3BUTHS MEXaHW3MOB M WHCTUTYTOB MEIHMANHAU CIIEIYyEeT PacCMOTPETh
11e1eco00pa3HOCTh BBEJACHHUS 00S3aTENbHOTO JOCYA€OHOTO JTama WCHOJIb30BaHUS METUAIUH TPH
BO3HUKHOBEHUH OTJICIHHBIX HAHOO0JIEE CIIOKHBIX KaTErOPU KOPIIOPATUBHEIX CIIOPOB B 00JIACTH AMHUCCHH
[EHHBIX Oymar, pa3jelia akTUBOB, CIIMSIHUNA U MOTJIOUICHUN U B MHBIX CIy4asX, CYIIECTBEHHBIM 00pa3oM
3aTparuBaOIINX MPaBa U HHTEPECHl MHBECTOPOB.

<227> VYtBepxkneHa pacnopsbkenueM [IpaButenbcrBa Poccuiickoit @enepaunn ot 29 nexabdbps 2008
r. N 2043-p.

B memax cosmaHMs [paBOBBIX yCIOBUM I npuMmeHeHuss B Poccuiickorn  @Penepauuu
ATHTEPHATUBHOW TPOIEAYPHl YPEryJIUpPOBaHUS CIIOPOB C ydYacTHEM B KauecTBE IOCPEIHUKA
HE3aBHCHMOTO JIMIIA - MeiraTopa (Tporieypbl MeIUaIliu ), COACUCTBUS PA3BUTHIO TAPTHEPCKUX JIETOBBIX
OTHOIIEHUH U (POPMUPOBAHUIO STUKH JEITOBOTO 000POTA, TAPMOHM3AIIMN COITUATBHBIX OTHOIICHUN OBLI
npuasaT @Denepanpubiii 3akoH 0T 27 wutons 2010 r. N 193-®@3 "OO6 anbTepHATHBHON MpOIEAypE
YPETyIHpPOBaHUSI CIIOPOB C YUaCTHEM MTOCPETHUKA (Tporieaype Meauaiun)" (nanee - 3aKoH O METUALIHH ).

C npuHATHEM CNENHATIBHOTO 3aKOHA O MEIUALMK CO3/IaHbl YCIOBUS ISl UHTETpalluid MeAualuu B
POCCHIICKYIO MPAaBOBYIO KYJIBTYpPY M TMOJIOKEHO HA4aslo JJIS pa3BUTUS YacTHOM Mozenu. OmHako ¢akra

www.consultant.ru Crpanura 138 u3 185
HaJeKHasl MPpaBoBas NMOAAECPIKKA


http://www.consultant.ru/
http://www.consultant.ru/
https://login.consultant.ru/link/?req=doc&base=RZR&n=83914&date=20.02.2021&dst=100006&fld=134
https://login.consultant.ru/link/?req=doc&base=RZR&n=83914&date=20.02.2021
https://login.consultant.ru/link/?req=doc&base=RZR&n=103038&date=20.02.2021

"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

IPUHATHS 3aKOHA, KaK HM3BECTHO, €UI€ HEJOCTATOYHO JUIs IOSIBICHHUS COOTBETCTBYIOIIMX IPAKTUK,
[O3TOMY JUIS TOro, 4ToOBbl MEIMaIys CTaja pPEaJbHOW aJbTEPHATHBOM CyIeOHOMY PpacCMOTPEHHIO
CIIOpPOB, €lI€ IPEICTOUT PEIIUTh PAL NOCTATOYHO CIOKHBIX 3anad. OTMETHM JMIIb JBE OCHOBHBIE!
BO-TIEPBBIX, (OPMHPOBAHHWE B CTpaHE Kopmyca MNpopecCHOHATBHBIX MEAMATOPOB U, BO-BTOPBIX,
pa3paboTKa ONTUMAIBHBIX MEXaHU3MOB COTJIACOBAHMS MEAMALUY C FOPUCIUKIIMOHHBIMU IPOLIEAYPAMHU.

Hrak, cornmacHo cT. 4 3akoHa O MEQUALMU B CIIydae, €CJIM CTOPOHBI 3aKIIOYMIM COIJIALICHHUE O
IIPUMEHEHHUHU MTPOLEAYPbl MEJMALIMU U B TEYEHUE OTOBOPEHHOI0 IS €€ IMPOBEIECHUs CpOKa 00s3aIUCh HE
oOpamarbcsi B Cyl WIM TPETEUCKUH CyI AN pa3pelieHus CHopa, KOTOPBIH BO3HHK WM MOXKET
BO3HUKHYTb MEXJY CTOPOHAMH, CyJ WM TPETEHCKUH CyJ| MPU3HAET CUILy 3TOT0 00s3aTeNbCTBA 10 TeX
0P, IOKAa YCJIOBHS 3TOTO 0053aTeIbCTBA HE OyAyT BBIIOJHEHB, 32 UCKIIOUCHUEM CIIydasi, €CIIM OJHOH U3
CTOPOH HEOOXOAMMO, 10 €€ MHEHUIO, 3alUTUTh CBOU IIPaBa.

Ecnu cnop mepenan Ha pacCMOTpEHHE CyJa WM TPETEMCKOro Cyna, CTOPOHBI MOTYT IPUMEHUTH
MPOLEYPY MEIUAIUH B JTFOOOH MOMEHT JI0 MPUHSATHUS PELICHUS MO CIIOPY COOTBETCTBYIOIIUM CYI0M WIIH
TpeTeickuM cyaoM. OT0KEHUE pacCMOTPEHMS Jiea O CIOpe B CyJe WM TPETEHCKOM CyJlie, a Takke
COBEpIICHHE WHBIX MPOIECCYATbHBIX IEHCTBUHN OIMpenesieTcs MPOLeCcCyaIbHBIM 3aKOHOJATEIbCTBOM.

B coorBercTBHM ¢ 3aKkOHOM O MeIWAIlMM MEAMATUBHOE COTJIALICHHE MPEICTaBIseT CO0Oi
JOCTUTHYTOE€ CTOPOHAaMU B pe3yJibTaTe MPUMEHEHHUs MNpPOUEAYpbl MEIUWALUU K CHOpPY WM CrHopam, K
OTAEIBHBIM Pa3HOTIACHSM TI0 CIIOPY M 3aKJIIOYCHHOE B TUCHBMEHHOU (hopMme.

MenuaTuBHOE COTJIAIIEHUE - COMJIANICHUE, JOCTUTHYTOE CTOPOHAMH B PE3yJbTaTe MPOIEHYpHI
MeIUalnK, POBEJICHHOM MMOCiIe Mepeayn Cropa Ha PacCMOTPEHHE CyJlla WIH TPETEHCKOro Cy/a, MOXKET
OBITh YTBEPXKICHO CYJIOM WJIM TPETEHCKHM CYJIOM B Kaue€CTBE MHUPOBOTO COIJIAIICHUS B COOTBETCTBUU C
NPOLIECCYANIbHBIM ~ 3aKOHOJATEIbCTBOM ~ WJIM  33aKOHOJATEIbCTBOM O  TPETCHCKUX  Cylax,
3aKOHOJIATEIILCTBOM O MEKAYHAPOJIHOM KOMMEPYECKOM apOUTpaxKe.

MenuaTiBHOE COTJIAICHHE IO BO3HHUKIIEMY €3 TPAXJTAHCKUX MPAaBOOTHOUICHWH  CIIOpY,
JOCTUTHYTOE CTOPOHAMH B pe3yjbTaTe MpOoLEAypbl MeIualuy, MpOBeIeHHON Oe3 mepeayd cropa Ha
paccMOTpeHHe Cylna WIM TPETEHCKOro cyjaa, MpeACTaBiIsieT co00i TIpa)kJTaHCKO-TIPABOBYIO CHEJKY,
HaMpaBJICHHYIO Ha YCTAaHOBJIEHUE, H3MEHEHHE WK IpeKpallieHre IpaB U 00s13aHHOCTEH CTOPOH.

K Takoii cnenke MOTYT NMPUMEHSITHCS TIpaBUia TPakJIaHCKOTO 3aKOHOJATEIHCTBA 00 OTCTYITHOM, O
HOBAIINH, MPOIIEHUH JI0JITa, 3a4e€Te BCTPEYHOTO OJHOPOTHOTO TpeboBaHUs, BO3MEIIeHUN Bpeaa. Kpome
TOTO, 3aIllUTa MPaB, HAPYIICHHBIX B PE3yIbTaTe HEUCIIOJHEHHS WIIH HEHAIJICKAIIETO UCTIOJIHEHHS TAaKOTO
MEIMATUBHOTO  COTJIAIIEHUS, OCYIIECTBISIETCS CIOCO0aMH, MPEeAyCMOTPEHHBIMU  TPaXXIaHCKUM
3aKOHOAATEIBCTBOM.

K ocHoBHBIM NPpUHIOMIAM IIPOUEAYPBI MEAUATUN OTHOCATCA:

INPUHLIAIT 3aKOHHOCTH, KOTOPBIA SBJISETCS OOIIENpPaBOBBIM, T.€. MPU MPOBEIEHUU BCAKOU
IPUMUPUTENBHOM TPOLEAYpbl CTOPOHBI HE JOJDKHBI HapyllaTh TpeOOBaHUI 3aKOHOB U HWHBIX
HOPMAaTUBHBIX MPaBOBBIX aKTOB. K co)kaneHHIO, NaHHBIM NMPUHIUI HE HAIIEeN OTpa)xeHHs B 3aKOHE O
Me/IMalu;

IPUHLINI T0OpPOBOJIBHOCTU. B cooTBeTcTBUU €O CT. 7 3aKOHA O MeIMallMU IPUMEHEHHE NPOLIETYPhI
MEJUalUU OCYILECTBIISIETCS HA OCHOBAHUU COTJIAIIEHUS! CTOPOH, B TOM YKCJIE HA OCHOBAHUH COIJIAILEHUS
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0 MPUMEHEHUH mnpoueaypbl meauanuu. Ccbulka B JOTOBOPE Ha JOKYMEHT, COJEpXKalllMi YCIOBUS
YPEryJIMPOBAHUSL CHOpA IPU COJNCWCTBUM MEIHUATOpPA, MNPU3HAECTCS MENUATHUBHOM OrOBOPKOW MpPHU
YCIIOBUH, UTO JIOTOBOP 3aKJIIOUEH B MUCHbMEHHOH (opMe.

Kpome Toro, mpouenypa Menuanuu MOXeT ObITh IPUMEHEHa NMPU BO3HUKHOBEHHH CIIOpa Kak J10
oOpalieHuss B CyJl WIM TpEeTeHCKUI Ccyl, Tak M Iocie Hayajga CyJeOHOro pa3z0oupaTenbCcTBa WM
TpETeHCKOro pa3duparenbCcTBa, B TOM YHCIIE MO MPEIOKEHUIO CYbH WIH TPETEHCKOTO CYIbH;

npUHLIKI KOH(puaeHHansHOCTH. KOoHbUAeHIIMAaTbHOCTh MOKHO paccMaTpHUBaTh B JIBYX acCMEKTax:
KaK HErJIaCHOCTh CaMoOil MpOLEAyphl, TAK U COXpaHEHHE B TailHE MH(OPMAIUH, MOIYYEHHOH B XOJe
aNbTEPHATUBHBIX CIylIaHuil. HeryiacHocTh, mpexae BCero, NpeanosiaraeT MNpPOBEIECHUE 3aKpPbITHIX
3acefanuid. [locTtopoHHME TMIIa MOTYT JOMYCKAThCS TOJIBKO C COrJIachsi CTOPOH. B cOOTBETCTBUHM CO CT. 5
3aKkoHa O MeIUaIMu MpPU MPOBEACHUU MPOLEIYypPhl MEAUALUN COXpaHSAETCs KOH(MUICHIIMAIBHOCTD BCEH
OTHOCAUICHCS K YKa3aHHOW mporenype WHGOpMAIHMH, 32 HUCKIIOYEHHEM CIIy4aeB, MPETyCMOTPEHHBIX
benepanbHBIMU 3aKOHAMU, U CIIYy4YaeB, €CJIM CTOPOHBI HE JOTOBOPHIIUCH 00 HHOM.

Meauarop He BhpaBe pasriamarh HHQOPMAIHMIO, OTHOCAIIYIOCS K TPOIEAype MEAHANUUA |
CTaBIIYIO €My W3BECTHOH NpU ee NpoBeaeHuH, Oe3 coriacusi cTopoH. Kpome TOro, CTOpOHBI,
OpraHM3aIlfK, OCYIICCTBIISIOMINAE JCSITSILHOCTh M0 OOSCIICUYCHUIO MPOBEICHUS MPOLEAYPhl MEIHAIIHH,
MEINATOp, a TaKXe Jpyrue JIMIA, MPUCYTCTBOBABIIME NPU MPOBEACHUU MPOLEAYPHl MEIUAIIHH,
HE3aBUCHMO OT TOTO, CBSI3aHBI JIM CyZeOHOE pa3doupaTeabCcTBO, TPETEHCKOe pa3OupPaTEIbCTBO CO CIIOPOM,
KOTOPBIN SIBIISUICS TPEAMETOM NPOIECIYyphl MEIUAllMH, HE BIPAaBE CCHUIATHCS, €CIU CTOPOHBI HE
JOTOBOPWIJIMCH 00 MHOM, B XO/€ CyAeOHOrO pa3dMpareihCTBa MIIM TPETEHCKOTro pa3OuparenbcTBa Ha
nH(pOpMALIHIO O:

1) npenoKeHuu OJJTHOM U3 CTOPOH O NPUMEHEHUU IPOLEAYPbl MEAUALIMH, PABHO KaK U TOTOBHOCTHU
OJIHOM M3 CTOPOH K YYaCTHIO B IPOBEACHUN JAHHOM MPOLIENYPHI;

2) MHCHUAX WM NPECIIOKCHHUAX, BBICKA3aAHHBIX OI[HOfI U3 CTOPOH B OTHOLICHHWU BO3MOXHOCTH
YperyjinupoBaHus CIiopa,

3) npu3HaHMSX, CIETaHHBIX OJHOM U3 CTOPOH B XOJI€ MPOBEICHUS IPOLEAYPbl MEAUALINY;

4) TOTOBHOCTH OJHOW W3 CTOPOH MPHHSTH MPEIJIOKEHHE MeauaTopa WU JIPYrod CTOPOHBI 00
yperyJupoBaHUHU CHOpA.

HctpeboBanue OT Meauaropa M OT OpraHM3alld, OCYIIECTBIAIONIEH JesITeNbHOCTh IO
o0ecrnedeHnIo NpoBeACHUS POLeypbl MeANALNU, HH(OPMALIUK, OTHOCALIEHCS K MPOoLeaype MEAUAILIUH,
HE JIONyCKaeTcsl, 32 UCKIYEHUEM CIIydaeB, MPEJyCMOTPEHHBIX (peiepalbHbIMU 3aKOHAMH, U CIIy4aes,
€CIIM CTOPOHBI HE JIOTOBOPHIIUCH 00 NHOM;

IOPUHIUI PaBHOINPABUs CTOPOH. JlaHHBIM MPUHIMUI MOJPa3yMEBAeT paBHbIE MPOLEAYPHbIC MpaBa
CTOPOH, MX OJIMHAKOBBIE MPAaBOBBIE BO3MOXHOCTU. [lo3TOMY CTOpOHBI 00Janal0T paBHBIMU IpaBaMu
JIeNIaTh 3asBJICHMSI, BBICKA3bIBaTh NPEUIOKEHMS, BO3paXKaTh U T.1., T.€. COBEPIIATh JIEHCTBUSA, KOTOPHIE
UM KaXyTcs HeOOXOUMBIMU IS 3aKJIFOUYEHHUS B3aUMOBBITOIHOTO COTJIALIICHHUS;

NPUHIUI COTPYAHUYECTBA. [IaHHBIM MPUHIUIT XapaKTepeH UMEHHO Ui Meauanuu. Ecnu npuHimn
COCTS3aTeNIbHOCTH MPEACTABIISET COOOM MPAaBUIIO, COTJIACHO KOTOPOMY 3aHHTEPECOBAaHHbBIC B UCXO/IE Jeiia
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JIMLAa OTCTAauBAIOT CBOKO MTO3ULIMIO B CIIOPE MYTEM MPEACTABICHUS I0KA3aTENIbCTB Cyly U APYrOl CTOPOHE
10 JIeNTy, BBICKa3bIBaHUSI CBOMX JIOBOJOB M COOOpaXCHWH, a4l OOBSCHEHHH U T.O., TO B MpPOIEIype
MEIUald CTOPOHbI HE OTCTAaMBAIOT CBOKO NPABOTY, a MBITAKOTCS NPUNTH K B3aMMOBBITOJHOMY WM
B3aUMOJIOIyCTUMOMY KOMIIPOMUCCY;

MIPUHITMIT HE3aBHCHUMOCTH W OCECHPUCTPACTHOCTH Menuaropa. JlaHHBIM MPUHIUIT MOApa3yMeBacT
3arpeT Jr00ro MOCTOPOHHETO BMENIATEIHCTBA WIIM BO3JCHCTBHS HAa MEAHATOPA JIFOOBIX FOPHINYSCKUX
unu Guznyeckux Jmi. B cooTBeTcTBUU C 1. 6 cT. 15 3aKkoHa O MeAWaIlMu MEIMaTop HE BIIpaBe OBITh
MPEJICTAaBUTEIEM  KaKOW-TMOO  CTOPOHBI;  OKa3blBaTh  KaKOW-THOO  CTOPOHE  IOPUAMYECKYIO,
KOHCYJIbTAllMOHHYIO WJIM HHYIO [IOMOIIb;, OCYILECTBIATh JESITEIBHOCTh MEAuaropa, €ciu Ipu
MIPOBEACHUH MPOLIEAYPHl MEAUALIMHU OH JUYHO (IIPSMO MM KOCBEHHO) 3aMHTEPECOBAH B €€ pe3ysbTaTe, B
TOM YHCJIE COCTOUT C JIMIIOM, SIBJISTFOIIIMMCS OJHOM M3 CTOPOH, B POJICTBEHHBIX OTHOIICHUSX; JIe]IaTh O0e3
COTJIacHsl CTOPOH ITyOJMYHBIE 3asBICHHUS 110 CYIIECTBY CIIOpa.

BakHO OTMETHTB, YTO MeIualys UMEET ONPEICICHHBIC YCIOBHS M IIPaBWJIA BEIEHUSA, & TaKKe
ouepenHOCTh aeWcTBUiA. OgHAKO M B 3apyOeKHOM, MU B OTEUECTBEHHOM JIUTEpAaType OTCYTCTBYET
oO01IenpU3HAHHBIN TOAX0/] K BBIJICJIICHUIO CTANI MEIUAIIH.

Mexay TeM (GOopMHpPOBaHHE €AMHOTO aJITOPUTMA MPOBEICHHS MEIHAIIMYA UMEET OOJIbIIOE 3HAUYCHHE
JUIs JAJbHEWINEro pa3BUTUS 3TOr0 HHCTUTYTa B POCCHMCKOM IIpaBOBOM IIOJIE, B TOM YHUCIE JUIS
pa3pabOTKN CTAaHAAPTOB NMPAKTHUECKOW JEATEIFHOCTH B paMKaxX CaMOPETYJIHPYEMbIX OpraHM3aluid W
nporpamMm oOy4eHHsI MEAMATOPOB.

B oeisix CucreMaTtusaluvn MpeACTaBICHHBIX IIOAXOAOB K pPacCMOTPCHUIO CTa[[I/Iﬁ MCauann
npeaAcCTaBJIACTCA BO3MOXKHBIM BBIJICIUTb TPU THUIIA 3TOU mpoucaypasl:

1) Meuanus 3aKphITOrO TUIIA, CYTh KOTOPOM 3aKJIFOYAETCS B TOM, YTO OCHOBHAs paboTa MeaHaTopa
(BBIICHEHHE OCHOBaHUU criopa (IeHCTBUTENBHBIX HHTEPECOB), COACUCTBUE CTOPOHE B MEPEOCMBICICHUN
npoGiieMbl U B TIOMCKE BO3MOXHBIX BapHUAaHTOB YpPETYJIUMPOBAHUS CIIOPOB) OCYIIECTBISETCS B
WHIUBUAYATbHBIX (3aKPBITHIX) ceccHsiX. Meaualus 3aKpbITOro THUIA aKTUBHO MPAKTHKYETCS B CTpaHaX
oO1ero mpasa;

2) Meauanus OTKPBITOrO THUIA 0€3 MPOBEACHUS UHIMBUAYAIBHOW pabOThl MEMaTOpa ¢ KaXI0U U3
CTOPOH, KOI'/Ia BCSI MPOIeAypa MPOXOJUT 3a OOIIMM CTOJIOM MEPEroBOpoB. Meauanusi OTKPbITOTO THUIIA
IIPAKTUKYETCSI HEKOTOPBIMU E€BPOINEHCKUMH CHELUAINCTAMH, JOCTaTOYHO HIMPOKO PaclpoOCTpaHEHa B
I'epmanny;

3) Menuanus CMEIIAHHOTO THIA, B pPaMKaX KOTOPOW CTOPOHBI OCTAlOTCA 3a OOIIUM CTOJIOM
MIEPEroBOPOB JIO TEX MOP, MOKa HAOIIOAAETCS OJOKHUTEIbHAS TUHAMUKA K 3aKIIIOUEHUIO cornamenus. 1
TOJIBKO B UCKITIOYUTENBHBIX CIy4asX, KOTJa MPOAOHKEHNE COBMECTHBIX MEPETOBOPOB HEBO3MOKHO JTHOO
HEpaIMOHAIBHO, METUATOP MOXKET MPOBECTH WHIUBUIYAITHHYIO pabOTy € KaXI0M U3 CTOPOH <228>.

<228> KanammnukoBa C.M. Meaunauust B cdepe rpaxnanckoi ropucaukuuu. M.: MHboTponuk
Menmna, 2011.

OCHOBBIBasICH Ha IIPaKTUKEC L[eHTpa IMPpaBOBLIX TEXHOJIOTUH U MNPUMHUPHUTCIIBHBIX TMIPOUCAYP
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(Menmarmn) YpaabCKol rocyapcTBeHHOH ropuandeckoit akagemuu, C.M. KamamHaukoBa aenaer BEIBOA O
TOM, YTO MEAUALMSI CMCIIAHHOTO THIIA B COYCTAHUHM C KIIACCUYCCKOM MOJCIhI0 MEAUAIIMU OKa3bhIBACTCS
HauOosiee 3¢ dexkTuBHO. [Ipy 3TOM B mpoleaype MeAWalu IMPEeIaraeTcs BBIICIATh TPU OCHOBHBIC
CTaguM, KaXJas U3 KOTOPBIX TMPEJICTaBIsAET COOOH COBOKYIHOCTh NPOLEAYpPHBIX JEHCTBUH,
00BEIMHEHHBIX O0IIIEN LETBIO:

1) craaus MOATOTOBKY K MEIUAIINM;

Cranusi TOATOTOBKA K MEAHMAIIUU MPEJCTABIAET COOOM COBOKYITHOCTH IMPOIEAYPHBIX JCHCTBUH,
HaIlpaBJIEHHBIX HA OpPraHU3allUI0 MPOBEACHUs npouenypsl. Llenbio maHHOW CTaguu SIBISETCS CO3AaHHUE
YCJIOBHH JIJIs1 TPOBEACHUS MEIHAITMOHHON CECCHUMU.

Ha anamusupyeMoil ctaguu nepes MeIMaTOpOM IIOCTaBJIEHBI CIEAYIOIME 3aJadu: IPOBEIACHUE
OLIEHKU MeAHabeNbHOCTH CIIOpa; ONpE/eieHHEe COCTaBa YYacTHUKOB (B clyyae HEOOXOIUMOCTH -
IIpUTJallleHue YYaCTHUKOB IPOLEAYPbI); pa3pelieHUe OpraHU3alMOHHBIX BOIIPOCOB O MECTE U BPEMEHU
IIPOBEJICHUS MEIUALINN.

Kak mpaBujio, BO BpEMA IMOATOTOBKH MCIHUATOP IMPOBOAWUT HNPCABAPUTCIBHLIC KOHCYJIbTAllUHU C
YH4aCTHUKaMU MPOHCAYPhI, B KOTOPBIX Pa3bsACHACT CYyTb, 3HAUCHUC U MOPAJOK IPOBCACHHUA IMPOUCAYPbI
MEIHallu. HOIIFOTOBKa K MCAHAlUN MOXCT OCYHICCTBJIATHCSA B paMKax HOHFOTOBHTGHBHOﬁ COBMECTHOI
BCTPCUYH MCAUATOPa CO CTOPOHAMH U (I/IJ'II/I) IIOCPCACTBOM BCTPECY OTACIIBHO C Ka)K,HOﬁ H3 CTOPOH.

Craaus HOArOTOBKY 3aBEPILAETCS 3aKIIOUYEHUEM COTJIAIIEHUS O IPOBEACHUH MTPOLIEYpPhl MEUAIIH
(agreement to mediate). OHO mpeacTaBiIsieT coO0i TPEXCTOPOHHEE NPOLEyPHOE COIVIAIIEHNE, OCHOBHOM
[ENBI0 KOTOPOTO SIBISICTCS ONpEeNieHHE MPOIEIYyPHBIX NpaB M 005S3aHHOCTEH yYaCTHUKOB MEIHAIINU.
WHbIMU cllOBaMM, JJAHHOE COTIJIAIIEHUE HAINpaBJIEHO HAa HMHAMBHUIyaTU3alMI0 OOIIMX (yTBEp:KIECHHBIX)
NpaBUJ TIPOBEIECHHS TPOLEAYPHl MEIWAIlM C YYEeTOM OCOOCHHOCTEH CIopa M IOKETaHWH ero
y4acTHUKOB. OOBIYHO B COTJIAIIEHUH O MPOBEJACHUU MPOLENYphl MEIHALUU COJepXkKaTcs CBEACHUS 000
BCEX YYaCTHHKaX MPUMHUPHUTEIBLHON MPOIENypbl U O MPEAMETE CIopa. Y CIOBUS COTJIAllIEHUs] KacaroTcs
nopsiika MpOBeIeHHUs] MpoLeaypsl (B TOM YHCIIE CPOKOB IPOBEACHUS MEAMAIlluH, M30paHHOM Mozjenu
Meauanuu, GyHKIUNA U TOTHOMOYUM MearaTopa, OCHOBAaHUM U MOPSIKA 3aMEHBI MEIUaTopa), MopsaKa
OIJIaThl MPOLEAYPHI MEIUAINH, MTPEJIENIOB ASHCTBUS NPUHIUNA KOH(DUACHIIMAIBHOCTH, OTBETCTBEHHOCTH
MeMaTopa U CTOPOH 3a HapyLIEHHE YCJIOBH coryameHus. B cornamenue o nmpoBeaeHUH MPOLEAYpPbI
MeIMalK TaKKe PEKOMEHAYETCs BKIIOYaTh YCJIOBUSA O (opMe, MOPSIKE 3aKIIOYEHHUS U BCTYIUICHHS B
CHIIy MCIUATHBHOT'O COIJIAIICHUA. HpI/I 9TOM MEC€IUaTop o0s13aH Pa3bACHUTL CTOPOHAM BO3MOJKXHBIC
BapUaHThl 3aKJIIOYEHHUS U OQOPMIICHHS MEIMATUBHOTO COIJIALICHMS, a TaKKe MPABOBBIE IMOCIEICTBUS
BbIOOpa TOro WM MHOTrO nojxozda. CornamieHre o MpOBeIEHNN MEIUalui MOXKET COAEepk aTh CChUIKY Ha
IpaBUja MPOBEACHUS MEIUAllMd M TIOJIOKEHUS 00 oIjare pacxoJ0B Ha MeEAMAIUIo, YTBEp)KJICHHbIE
opraHu3zaiueii, o0ecrneuynBaroniel MPOBEACHUE MPUMUPHUTENBHBIX MPOIEAYp, JHOO Ha TPOLETypHbIS
CTaHJapThl CaMOPETYJIUPYyeMOil opraHu3anuy. Takoe corjalleHue 3aKiIoyaeTcs B MUCbMEHHOH (opme,
MTOATMCHIBAETCS KaK CTOPOHAMM, Tak M meauaropoM. B craree 8 PepepanpHoro 3akona N 193-03
3aKpeIUieH IMepeyeHb 00s3aTeNbHbIX YCIOBUH COTJalleHHs O MPOBEACHUHU MpoLeaypbl Meauanuu. B
1I€JIOM OH OTBEYAET CJIOXKMBILIEHCS IPAKTHKE;

2) cTaausi MeIMAITMOHHON CEeCCUH;

Cragusi MeIMallMOHHOW CECCHM TMpEACTaBisieT CcO0OM COBOKYMHOCTh MPOIEAYPHBIX NEHCTBH,
HaNpaBJICHHBIX Ha BHIPAOOTKY B3aMMOBBITOJIHOTO COTJIAIICHHUS M, TAKUM 00pa3oM, Ha yperyJiupoBaHUE
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criopa. B pamkax 1aHHO# cTagui MOXHO BBIIETUTH HECKOJIBKO 3TAIlOB.
1 3Tan: opranu3anus rpouecca neperoBopoB.

[lenpto JaHHOrO JTama SBISETCS ONpeiesieHue MOopsAlIKa naajbHeimeld paboTel B paMKax
MEANAlMOHHOM CECCUU U CO3JjaHKE YCIIOBUH AJIsl BEACHUSI IEPETOBOPOB.

Ha nanHoM »Tane Menuarop pazbsiCHIET CTOPOHAM II€JIM, OCHOBHBIE IIPUHILIMIIBI MEAUAIIUH, POJIb U
chepy OTBETCTBEHHOCTH YYaCTHHKOB, TOCJIECIOBATEILHOCTh AalbHEHIICH paboThl, a TakkKe IMpaBUIia
MOBEJCHUSI M B3aUMOJICUCTBUS YYaCTHUKOB NpoUEAYypbl. BeTynurenabHOE CIOBO Menuatopa MOMOTaer
HOPMHUPOBATH MPOLENYPY MEAUALUH, HACTPOUTH CTOPOHBI HA BEJICHUE MEPErOBOPOB, a TAKKE PA3PELIUTh
OCTaBILIHECS OPraHU3aLMOHHBIE BOIIPOCHI.

2 3Tan: U3J0XKEHHUE MO3UIUN CTOPOH.
[{enpb 5Tana - BBISBICHHUE COJIEPIKAHUS MTO3UIUI CTOPOH B CIIOPE.

Ha mannom stame CTOPOHAM NPCAOCTABIIACTCA BO3MOKHOCTE U3JIOKUTH UCTOPUIO PAa3BUTHUA CIIOpA,
NpCaAbsABUTL U 000CHOBAaTH CBOU Tpe6OBaHI/I$[.

3ajayaMy MenuMaropa SBIAIOTCS IOJYyYE€HUE MaKCHMalbHOro Oo0beMa HH(pOpMAIUMM O CIIOpE,
YTOYHEHHE M KOHKPETH3allUs MO3UIIMNA CTOPOH, BBIBICHUE YPOBHS U XapakTepa paccorjacoBanuii. Ha
JTAHHOM 3Tare CTOPOHBI IIPU CONEUCTBUU MEANATOPA IPOU3BOJAT BepOaNU3aliIo Criopa.

3 3Tan: BHIABICHHUE OCHOBHOTO HHTCPECCAa CTOPOH.

[lenbto 3Tamna ABsSETCS BbIIEICHUE KIIOUEBbIX ACIIEKTOB (IIpeIMeTa JaJbHEHIINX IEPEroBOpPOB), MO
KOTOPBIM HEOOXOMMO IOCTUTHYTh COTJIALIEHHUS.

Ha nanHoM sTame cTOpoHaM MpeaoCTaBiISIETCS BO3MOXHOCTb YTOUHHTH MO3MIMH JIpYT jApyra (c
YUETOM YCIBIIIAHHOTO paHee), 00CYAUTh TPOOIEMHYIO CUTYAIIUIO.

3ajauaMu  MeIuaTopa SIBIAIOTCA ONpEAEICHHE TEeMbl Ul IE€pEeroBOpoB, Kpyra BOIIPOCOB,
TpeOYIOIMX pa3pelieHns, U MOCIeA0BaTeIbHOCTH UX OOCYXJEHHs, COJEeHCTBUE BEICHUIO AMaNora U
CONMMKEHMIO TO3ULIUN CTOPOH MO KaXk/IOMY BbIJIEJIEHHOMY aCIEKTY.

Ecnu Ha 1aHHOM »3Tamne BO3MOXHBI IUIOJIOTBOPHOE OOCYKAEHHE U BBIPAOOTKAa BapUaHTOB
YPETYJMPOBAHUS CIIOPA, MEAHATOP IIPOJOJIKAET BECTH IIEPEroBOpel. B ciydae eciM CTOpPOHBI
HAaCTauBalOT HaA I[I€PBOHAYAIBHO 3aHATBHIX IO3UIMAX M COBMECTHBIM  JHMAJOr  CTaHOBUTCA
HENPOAYKTUBHBIM, MEIUATOP MEPEXOTUT K ClIeAYIOIEMY (paKyIbTaTUBHOMY 3TaIly.

4 3Tan: MOMCK UCTHHHEIX HHTEPCCOB CTOPOH U UX BO3MOKHBIX KpaﬁHHX TTO3UIIHIA.

[lens »Tama - MOATOTOBKA CTOPOHBI K OOCYXICHHUIO KIIFOUEBBIX ACMEKTOB CIOpa M K BBIPAOOTKE
MPEAJIOKEHUH TI0 UX YPEryJIUPOBAHUIO.

OCHOBHBIE 337]a4d MEUATOPa 3aKJIFOYAKOTCS B BBISIBICHUN MHTEPECOB M LIEJIEH KaXJ0W U3 CTOPOH,
B 00CY>XJI€HUH NMPOOJIEMHBIX BOIPOCOB U PACCMOTPEHUHU aJbTEPHATUBHBIX BAPHMAHTOB PEIICHHUs CIIopa, B
BbIPa0OTKE NMPEATIOKEHUHN U ONPeIeTICHUH MOPSIKA UX JaTbHEUIIEro 00CyKIACHHUS.
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[TpoBeneHne MHANBUAYAIBHON PabOThI C KaXI0M U3 CTOPOH SIBIISIETCS (paKyJIbTaTUBHBIM 3TAloOM, B
X0I€ KOTOPOTO MEAMATOp BOCHOJHSAET HEOCTAIOIIYI0 WH(POPMAIMIO M PEIIaeT 3aJadd, KOTOphIe He
YAAJIO0Ch 10 KAKUM-IM00 MPUYMHAM BBIIIOJHUTH HA MPEABLIYIINX dTalax.

Mennatop paboTaeT MHIUBUAYAIBHO C KaXJOW U3 CTOPOH, BO3MOJKHO IIPOBEICHUE I10OYEPEIHO
HECKOJIbKUX BCTpEY.

5 3Tam: BeIpaboOTKa COBMECTHOTO pelieHus (TOUCK U KOMOMHAIIHS aJTbTePHATHUB).
[{enb 5Tana - OKOHYATENIbHOE YPEryJINpPOBaHUE CIIOPa.

3az[aanI/I Meauaropa SABJIAIOTCA OpraHu3anusga COBMCECTHOI'O aHajiM3a BO3MOXKHBIX BapHUaHTOB
YPETYJIHNPOBAHUA CIIOpa 11O KaKJI0OMY U3 HpO6HCMHBIX ACIICKTOB Ha MPCIAMET UX COOTBCTCTBHA MHTEPECAM
CTOPOH, BI)Ipa6OTKa IIPpUEMIICMBIX yCJIOBI/Iﬁ CorjiamiCHus, ITPOBEPKa PCATUCTUYHOCTH MCIIOJTHCHUA
BBIIBUHYTBIX HpeﬂHO)KCHHﬁ.

6 ’Tam: AOCTHIKCHUC TOTOBOPCHHOCTH.

I_[eJ'IB JTalia - HNIPHUHATHC CTOPOHAMU OKOHYATCIIBHOTO PCIICHHA II0 CIOpYy H O(i)OpMJ'IeHI/Ie
CorjialiCHus.

Ha pannom oTame MeauaTtopy cCiIeaAyer YAOCTOBCPUTHLCA, HYTO HOOCTUTHYTOC COIJIAIICHHUC
YAOBJICTBOPACT HOTpe6HOCTI/I CTOPOH, OAMHAKOBO ITOHMUMACTCA BCCMU YHACTHUKAMU IMPOUCAYPBEI U MOKET
OBITH MCITOJHEHO 00EUMHU CTOpOHaMM.

OKOHYATEIBHO COTJIAIlIEHUE MOXKET ObITh COCTABJIEHO B YCTHOW MJIM MMCbMEHHOM (popme.
7 3Tan: 3aBepLICHHE MEIUAIMOHHOMN CECCUU.

[{enbto JaHHOTO 3Tara ABJISETCS 3aKPhITHE MEAMALIMOHHON cecCuu U (W) 3aBEpLICHHUE POy Pl
MeAUalnH.

ITo amamorum c OTKPBITUEM MC)II/IaHI/IOHHOI\/'I CCCCMM Ha MJAaHHOM JTare MCAuaTtop HIPOU3HOCUT
3aKJIFOYUTEIBHOE CIJIOBO, B KOTOPOM IIOJBOJWT MTOT MEAUALMOHHOW CECCHUM U COIVIaCOBBIBAET CO
CTOpPOHAMU JaJbHEUIIINE ICUCTBUS.

Ecnu ciop cTopoH yperyiupoBaH, MEAUATOpP YTOUHSET JalbHEHIINE ACUCTBUS MO MUCHOJHEHUIO U
HEOOXOUMOCTh KOHTpOJII HCIHOJHEHWS JOCTUTHYTOrO corjamieHus. B cioyuyae ecnu crop He
yperyJaupoBaH, MEIMATOP MOXKET OOCYTUTh BO3MOKHOCTh IOBTOPHOM CECCHUMU;

3) KOHTpoJbHO-aHanuTH4eckass craaus. llpencramnsier co0oOl COBOKYHMHOCTb MPOLETYypPHBIX
JNEHCTBUIM MeQuaTopa, HalpaBJIEHHBIX Ha OCYIIECTBIECHUE KOHTPOJS 3a HCIOJHEHHUEM MEIUATHUBHOTO
COIJIAIIEHUS, @ TAK)KE OCYIIECTBICHUE aHAIN3a MPOJIEIAHHON PabOTHI.

B pamkax naHHO# cTaguM BBIIOJIHSIOTCS T€ IEUCTBUSI, KOTOPBIE COTJIACOBAIN CTOPOHBI U MEIUATOP
Ha 3aBeplIaroleM JTane mnpouenypbl. Kak mpaBmio, mocie OKOHYaHHMS MEOHAIlMOHHOW CECCHH
YYaCTHUKU MPOLEAYPhl JOTOBAPUBAIOTCS OO0 OYHOW BCTpEYe WIIM CBS3BIBAIOTCSA MO TelnedoHY dYepes
OTIpe/ICTICHHBIN MEPUOJ B IIEJISIX 00CYKIACHHUS U COBMECTHOM OIEHKH PE3yJIbTATOB METUAIIUH.
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Kak cnopaBennmuBo ormeuaer C.M. KanamHukoBa, BBIACICHUE TaKUX CTaJIUi, 3TaloB U HX
MocJieIoBaTebHas pealn3alus Ha MPAKTUKE TTO3BOJISIIOT:

MOJTy4aTh HEOOXOAUMYIO MH(POPMAIUIO JIUIs aHaliu3a CTPYKTYpPbI cropa (Y4TO AeaeT BO3MOXKHBIM
cOpMHPOBATH YETKOE MPEJCTABICHHE O XapaKTepe pacCcOriacOBaHUM M C y4eTOM 3TOTO BBIICIHTH U
MIPOPAHKUPOBATH KIIFOUEBbIE aCMIEKTHI CIIOpa Hanbojee ONTUMAIBHBIM CIIOCOOOM);

BbIIBUTH OCHOBAHHA CIIOpa W MCTHHHBIC HMHTCPECHI CTOPOH, YTO 3HAYUTCIBHO PACHIHUPACT
IIPOCTPAHCTBO JIA IIEPETOBOPOB;

OTJICIUTh JTalm BBIPA0OTKH aJlbTEPHATHUB pPEIICHUS OT JTana 3aKIOYeHHS OKOHYATEIHHOTO
corameHus (YTo CTUMYJIUPYET MOUCK HanboJsiee MPUeMIIEMbIX BapHAHTOB).

Takum oOpa3om, Meauanus sBisercss craguiiHod mpoueaypoid. Ilpu stom amroputm u
[I0CJIEI0BATEIbHOCTh COBEPIIAEMbBIX MEIUATOPOM JEHCTBUH OTJIMYAEeT 3TO CHOCOO YperyJIupoBaHUs
CIIOPOB OT UHBIX IPUMHUPHUTENBHBIX IPOLERYP. Y KAKION CTaAUM U 3TAlla MEAUALNY UMEIOTCS CBOU LIEJIN
U 3aJaud, pealu3alus KOTOpBIX OO0ECleYMBaeT YCIEHIHOE 3aBepILICHHE IPOLEAYpPbl 3aKIYEHUEM
MEIMATUBHOIO COIJIAIIEHUS.

§ 3. IIpakTtuka npumenenust GenepabHOrO 3aKOHA
ot 27 utons 2010 r. N 193-03 "O0 anbrepHaTUBHON MpOLIEAYpPE
YPETyJIMPOBaHUSI CIIOPOB C YYACTHEM MOCPETHUKA
(mpouenype meauanun)"

AHanu3upys paboTy MHCTUTYTa MEAUALMU HEOOXOAUMO OTMETHUTh, 4TO B Poccuiickoit @enepanuu
OH OBUI BBEJCH CBOCBPEMEHHO, a A3TO IO3BOJUT B IEPCHEKTUBE pPa3pEIIUTh MHOTHE TPOOJIEMBI,
BO3HUKIIIKE Y TpaxaaH (GPU3MUECKUX JIUI) U FOPUANYECKUX JIUI TPU UCIIOTHEHUH 0053aTeNbCTB.

OTMeTUM OJIMH OYEHBb BXKHBIA MOMEHT. [[0roBapmBasiCh O COBEPILIEHUH CAETKH, KaXKasi CTOpOHA B
CUJIy CBOEr0 >KM3HEHHOI'O OIIbITa U OIbITA JEJIOBOM JESATEIBbHOCTH, NPABOBOM KYJIbTYpPbl M JIPYTHX
WHJIMBUIYATHHBIX OCOOCHHOCTEH 3a4acTyl0 YIyCKaeT W3 BHJY TO, YTO JJIs HEe SIBISACTCS OYCBUIHBIM,
100 TO, UYTO HE3HAKOMO JJIs Hee.

B Poccniickoii ®enepanyii  JOTOBOPOB 3aKIOYAETCS MHOYKECTBO, HO HMHOTZIA OHH HMMEKOT
HEJOCTaTKH, NPU KOTOPBIX CII0KHO BBIACHUTBH BOJIIO CTOPOH. BOCIIONHMMBIM B JaHHOM Cllydae SIBJISIETCS
JUIIb TO, YTO OTHOCUTCS K UMIIEPAaTUBHBIM HOpMaMm IpaBa. B CBsI3U ¢ 4eM C MCHUXOJOTUYECKOW TOUKHU
3peHHs] BO3BpALEHHE CTOPOH K IMEPBOHAYAIHLHOMY COCTOSIHUIO TO3BOJIUT MM OBbICTpee JOCTUTHYTh
KOHCEHCYCa B pa3pelIeHHH BO3HUKIIEro KOHQINKTAa. be3ycioBHO, OYeHb Ba)KHBIM SBIISETCS IPaBOBas
KyJbTypa, KOTOpas, K COYKaJCHMIO, OCTaBJIIET >KeJlaTh jyviiero. Ho Npeanochbulku st pa3sBUTHS
IIPaBOBOM KyJbTYpHhI rpaxkaaH B Poccniickoit denepanuu ecTs.

Tak, cormacno OcHoBaM rocynapcTBeHHON noiautuku Poccuiickoit @enepannu B chepe pa3BUTHS
MPaBOBOM TPaMOTHOCTH M MPaBOCO3HAHUSA TpaxaaH <229> ToCcygapcTBO CO3/Aa€T  YCIOBHS,
o0ecreynBaroIue pa3BUTHE IPABOBOM IPAMOTHOCTHU U MPABOCO3HAHUS I'PaKJaH, UX OCBEJOMIIEHHOCTH O
XapakTepe, crioco0ax u mnpejenax OCyIIeCTBICHHS U 3alIUThl UX MPaB, OXPaHAEMbIX 3aKOHOM MHTEPECOB
B aJMUHHUCTPAaTHUBHOM WU CyA€OHOM TOpSJIKe, a TaKXke JOCTYN TIpakAaH K KBaIM(PUIMPOBAHHOMN
IOPUANYECKON TTOMOIM. BaxkHeien 3agaueil TocyjapcTBa ABISETCA TaKKe MPOIaralia u pa3bsCHEHUE
HEO0XOIMMOCTHU COOJIIOJICHUS TPaXKIaHAMH CBOMX OOS3aHHOCTEH, MPaBUII OOLIEKUTHS, YBRKEHUS TIPaB U
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3aKOHHBIX MHTEPECOB JPYTHX JHUI] HE3aBUCHMO OT pachl, HAI[MOHAJIBHOCTH, S3bIKA, OTHOLICHUS K
penuruy, yoexJIeHui u Jpyrux o0CTosATeNbCTB.

<229> YrBepxaens! [Ipesunentom PO 28 anpens 2011 r. N I1p-1168.

YMecTHBIM OyJIET OTMETUTh, Kakue e (PaKTopbl BIUAIOT HA (POPMUPOBAHUE MTPABOBON KYJIBTYpPhI U
IIO3UTUBHOIO THUIIA IIPABOCO3HAHMS U MIOBEACHMUS:

1) xapakTep BOCIUTAHUS U MOPAJIbHBIN KJIMMAT B CEMbE, 3aKOHOIIOCTYIIIHOE MTOBEICHUE POAUTEIICH;

2) KaueCTBEHHBIN YPOBEHb BOCIUTAHUS U 00yUeHUSI B 00pa30BaTENIbHBIX YUPEXKICHUAX PA3IUYHOTO
TUIIA U BUJIa, B TOM YHCJIC 3aKPETUICHUE U PA3BUTHE Y YYAIIUXCS OCHOB IMPABOCO3HAHMS;

3) pacmpocTpaH€HHE U HCMOJb30BaHHE JOCTYMHBIX [JISI BOCHPHUATHS HMH(DOPMAIIMOHHBIX
MaTepuaaoB, (GOPMHUPYIOIIUX IPABOBYIO TPAMOTHOCTh W IPABOCO3HAHUE HACEJICHHUS, B IIEYATHOM,
ANEKTPOHHOM, ayTUOBH3yabHOM U HHOM BHJIE, & TAK)KE C IIOMOILBIO CPEICTB MAacCOBOM MH(OPMALINY;

4) AOCTYIIHOCTb MW IOHATHOCTHb OKa3bIBAEMBIX B CHCTCMC I“OCYI[apCTBeHHOI\/JI u MYHHHHHaHLHOﬁ
CIyObI yCIyr HACEJICHHIO; JOCTYIMHOCTh MPAaBOCYIUs, CyAcOHOW 3allUThl HAPYIICHHBIX IIpaB,
0e3ynpeqHocTh U 3()(PEKTUBHOCTD ACATEIHHOCTH CYIOB U OPTaHOB, HCIIONHSIOUINX CyACOHBIC PEIICHMS,
CTpOroe COONIOJICHHE TOCYIAPCTBEHHBIMH W MYHHUIMIAIBHBIME CIIy)KAllAMH HOPM 3aKOHA W
poecCHOHATLHOM ATUKY;

5) NOHSATHOCTb, JOCTYHMHOCTh U 3(PPEKTUBHOCTh 3aKOHOJATENCTBA, €r0 a/IeKBaTHOCTh peajbHOU
SKOHOMMYECKON U OOLIECTBEHHO-TIOJUTHYECKON CUTyallud B CTpaHe, peaju3alus B 3aKOHOJIaTEIbCTBE
IPUHIUIIOB CIIPAaBEUIMBOCTH M PAaBHOINpaBUs, OOECIIEYEHUs COOTBETCTBHMS HOPM IpaBa MHTEpecaMm H
MOTPEOHOCTSAM PA3JINYHBIX COL[UAIBHBIX FPYIII;

6) CUCTeMaTUYEeCKUH U Ka4eCTBEHHBIN KOHTPOJIb 32 COCTOSHHEM 3aKOHOJaTelbcTBa Poccuiickoit
denepanui B LENAX €r0 ONTUMU3AIMH, BBISIBICHUS MPOOETIOB M MPOTUBOPEUHM, CBOEBPEMEHHOU €ro
WHKOPIOpAallMd M KOAW(PHUKAIIMU, a TakKKe€ KOHTPOJh 3a MPAaBONPUMEHEHHEM, BBIIBICHHE M aHAIIU3
MPOOJIEMHBIX CUTYAIlUH, CBA3aHHBIX C HEMTPABUILHBIM ITOHUMAHUEM U PUMEHEHHEM 3aKOHA;

7) sddexTuBHas, npodeccuoHanbHas M 3aKOHHAs JIEATENILHOCTh NPABOOXPAHUTENBHBIX U HMHBIX
YIIOJIJHOMOYEHHBIX OPTaHOB IO BBISBJICHUIO U IPECEYCHUIO NPECTYIUICHUN U APYTUX HAPYLICHUHN 3aKOHA,
obecrieyeHrne HEOTBPAaTUMOCTH COPAa3MEPHOTO U CIPaBEAIMBOIO HaKa3aHUs 3a HapyllIeHHe 3aKOHa;

8) olecrnieueHre MPaBOMOPSAKA B KU3HEHHO BaXKHBIX JJIs1 OOJBIIMHCTBA TpakaaH cepax KHU3HHU,
COOJIIO/ICHNEe HOPMATUBHBIX TPEOOBaHMM OpraHU3alMsIMU, OCYLIECTBISIIOIIMMHI peaan3aluio TOBApOB U
OKAa3bIBAIOIIMMH YCIIyTH HACEICHUIO;

9) AOCTYITHOCTh JId T'paXKaaH KBaHI/I(bI/ILII/IpOBaHHOI\/'I IOpI/I,Z[I/I‘{CCKOﬁ oMo, HCYKOCHHUTCIBHOC
CO6J'IIO)I€HI/IG aaBOKaTaMM W HOTapuyCaMH, HWHBIMHU YACTHOIPAKTUKYIOIIMMHU HPUCTAMH B HX
HpO(beCCI/IOHaHBHOﬁ ACATCIIBHOCTHU HOPM 3aKOHa U HpO(I)eCCI/IOHaHLHOI\/'I OTHUKHU,

10) nesTenbHOCTH JMI TBOpYECKUX TMpodeccuit U uX OOBEAMHEHUH, CpPEACTB MacCOBOM
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uHpOpMallUY, OPraHHU3aTOPOB HPUPHOrO M KaOEIBbHOrO BEIAHMS, U3JAaTelIbCKUX OpraHu3alui,
NPOU3BOAUTENCH PEKIAaMHON NpPOAYKIMH, HampaBJeHHAas Ha CO3JAaHUE U  PaCHpPOCTPaHEHUE
IIPOU3BEJCHNH, AKTUBHO MPOJBUTAIOLIMX B OOILIECTBEHHOE CO3HAHME MOJIENIb 3aKOHOIOCIYLIHOIO
MOBEJCHUS B KayecTBE OOIIECTBEHHO O00pseMoro o0pasla; OrpaHMYeHHE pacIpOCTPaHEHUS
IIPOU3BEACHUH, IIPSAMO WM KOCBEHHO IPOMNAraHIMpyIOIIUX HEMOYTUTEIbHOE OTHOIIEHHE K 3aKOHY, Cyly
U TOCYHapCTBY, TIIpaBaM 4YeJIOBEKAa M TPaXJaHUHA, MOITH3UPYIOIIUX H MNPONaraHIUupPYyIOIIHUX
KPUMMHAJIbHOE ITOBE/ICHUE.

BosBpamasice K MpakTHKEe NPUMEHEHHs 3aKoHa O MeAMalud, HEOOXOAMMO OTMETHTb, YTO
Bepxosubim Cynom PO mpoBeneHo o0oOmieHune mpakTuku npuMeHenust denepanpbHoro 3akona ot 27
ot 2010 r. N 193-®3 "OO6 anbpTepHATUBHOW NPOIEAypEe YPEryJIHpPOBaHUS CIIOPOB C Yy4YacTHEM
nocpeAHuKa (mpoueaype mMenuanuu)", a Takke U3y4eH BOIPOC O CO3/JaHuU B cyObekTax Poccuiickoit
®denepanyy LEHTPOB MEAUALIMH.

Ceroguss B Poccum Bce Ooublliee pacHpOCTpaHEHUE IIOJIyHalOT OpraHu3alMy, CIeHUalbHO
co3laBaeMble Uil OKa3aHUs yciayr B cdepe NpoBeneHHs NPUMHUPUTENBHBIX MPOIENyp: LEHTPHI
IIPUMHUPUTENBHBIX TPOLENYpP, LEHTPHl MEIWalUHu, LEHTPbl pPa3BUTHS IIEPETOBOPHBIX IPOLIECCOB,
KOJUIETMH MOCPETHUKOB U Jip. B 3TuxX opranuzanusx pa3pabaTbIBalOTCS COIVIACUTENbHBIE PErJIaMEHTBI
WM METOJUKH MOBEACHUS IPUMUPUTEIBHBIX ITPOLENYP, COCTABISAIOTCS CIIUCKU IPUMUPUTENEH, HEPEAKO
BEAYTCsl CIEIHMAIN3UPOBAHHBIE KYpPChl, CEMHUHApbl WM TPEHUHTH 1O OOYYCHHIO HpUMHUpHUTENEH (C
BbIJIauell CBUIETENILCTB MU CEPTU(UKATOB).

[TpoBenennsiii B Poccuiickoit denepanuu MOHUTOPUHT Mokaszai, uro B 2011 r. B 27 cyObekTax
Poccuiickoit @enepanuu ObLIM CO3/1aHBl OpraHu3alM (LEHTPbl, HEKOMMEpUYECKHEe IapTHEPCTBa,
aBTOHOMHBIE HEKOMMEpPUYECKHE OpraHu3alliu, OOIIECTBEHHbIE OpraHU3alud U T.I.), OCYLIECTBIISIIOIINE
JesTeIbHOCTD 110 00ECIEUYSHHIO ITPOBEACHUS POLIEAYPbl MEIUALIUH.

Kpowme Toro, opranuzanuu, odecrieunBaroliye NpoBeAeHNe MpoLeayp MeIUalli, CO3/1aHbl enie B 25
peruonax: CaepanoBckas obOnacTh (HsATh opranuzanuii), Ilepmckuii kpail (Hapsay ¢ Accouumaruen
MEINaToOpOB Ha Tepputopuu llpukaMbsi co3maHbBl MyHHIMIIAIBHBIE CITY:KOBI puMupeHus), MpkyTckas
obnacTh (TpH opraHu3anum), a Taxke Yysamickas Pecmybnuka, PecriyOnuka bamkoprocran, Pecry6nuka
Tartapcran, Antaiickuii kpaii, benroponckas oGmnacts, Kamyxkckas ob6nacte, KemepoBckas o06mactb,
Kuposckas oOnacte, KpacHomapckuit kpail, Kpachosipckuit kpaif, Jluneuxas ob6nacts, r. Mocksa,
MockoBckas obnacte, HoBroponckass obnacts, HoBocuOupckas ob6mnacte, OpenHOyprckas o07acTb,
IlckoBckast obnacte, PoctoBckas obnacte, r. Cankrt-IlerepOypr, CraBpononbsckuil kpaii, CapaToBckas
o0nacTb, YbsiHOBCKast 00J1acTh (He 60jee OAHON-ABYX TAKUX OpraHU3aIuil).

Hanpumep, B KpacHosipckom kpae neHtp Menuanuu FOpuaumdeckoro uHcTuTyta CHOMpCKOro
(dbenepaibHOTO yHHBEpPCHUTETa OBLUT CO3/1aH Ha OCHOBAaHUM perieHust YueHoro coBera CuOUPCKOTO
¢benepanbHOro yHuBepcuteTa B pespaie 2011 r.

B Kuposckoit obnactu 9 utons 2011 r. co3gano Hekommepueckoe naptHepcTBo "lIpuBosmkckuii
LHEHTp MeJHaluu, KOHQIMKTOJIOTUM W TICUXOJOTMH" JUIS Pa3BUTUS M MPAKTUYECKOTO NPUMEHEHHs
AbTEPHATHBHON TIPOLEAYPHl yPETYJIUPOBAHHS CIIOPOB (MPOIEAYPhl MEIHalni) B COOTBETCTBHH C
nosiokeHuAMH PenepanbHoro 3akoHa ot 27 uronsg 2010 r. N 193-03.

B Kanununrpanckoit o6nactu npu KanmHuHrpaackoi ToproBo-npomeinuieHHoN nanare ¢ 2007 r.
¢dbyHkunonupyert LIeHTp mocpeTHUYECTBa U TPETEHCKOro pa3oupaTesibCTBa.
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C asrycra 2012 r. Ha Ttepputopun ropona TiomeHu u TrOMEHCKOW 00JIACTH OCYIIECTBIISCT
nesrenbHocTh OO0 "Koncantunrosoe 6topo "KOHCEHT", riiaBHbIM HanpaBiIeHHEM KOTOPOTO SBIISETCS
nocyne0HOe yperyIupoBaHue CIIOPOB € y4acTHEM HE3aBUCHUMBIX MOCPETHUKOB (MEIUAaTOPOB).

Komnerust mnocpeqHukoB (MEAMATOPOB) 10 IPOBEACHUIO NPUMHMPUTENBHBIX MPOLEAYp IpH
TamOOBCKO# 00JTaCTHON TOPTOBO-NPOMBIIIJICHHON ManaTe Obuta co3nmaHa pemeHueM [lpaBiaeHus ot 15
okts10pst 2010 .

Cubupckuii nenrp koHpaukroisoruun B HoBocuOupckoil ob6isacTu co3gaH  Meauaropamu -
GU3NYeCKUMU JUIIAMA M OpPTraHU3alUsIMH, COACHUCTBYIOIIMMH MPOBEICHUIO IPOLEAYPhl MEAUAIUH
(mpoecCMOHAIBHBIMU ~ [TOCPEITHUKAMU), U1 PEryJUupoOBaHMs MPOPECCUOHANBHON EATebHOCTH
MEAUATOPOB, OCYILECTBICHUSI KOHTPOJIA 32 KAUECTBOM UX pabOThl MEUATOPOB, 3AIIUTHI UX UHTEPECOB B
OTHOILICHMSX C OpraHaMH I'OCYJapCTBEHHOM BIIACTH, a TAKXKE ¢ MEXIYHAPOJHBIMHU IPOPECCUOHATBHBIMU
OpraHU3aMsIME MEAMAaTOPOB, OOyUEHHSI MEIHATOPOB M JIOCTHIKCHUS WHBIX ILIEJIeH, MPeayCMOTPEHHBIX
ycraBoM LlenTpa.

Konnerust mocpeqHUMKOB MO NPOBEACHUIO TNPUMHUPUTEIbHBIX IpoLenyp Obula co3laHa Ipu
Toproso-npomsinuienHo# nanate Pecniy6nuku bamkoproctan B nexadpe 2009 r. u npucrynuia k padbote
B anpenie 2011 r.

Kak Obuto oTMeueHO BbIlIe, MPUMHUpPUTEIbHAS Mpoleaypa (MeAuanus) MPUMEHsSIETCS B KaueCcTBE
QTHTEPHATUBHOM  TPOLEAYPHl  YPETYJIUPOBAHHMS  CIIOPOB,  BO3HUKAIOUIUX U3  TPAXKIAHCKUX
MPAaBOOTHOILIIEHUI, B TOM 4YHCIE B CBA3M C OCYIIECTBICHHEM MPEANPUHUMATEILCKOW W HWHOU
SKOHOMHUYECKOM JIEATENIbHOCTH, a TaKXe CIOPOB, BO3HUKAIOIIMX W3 TPYIOBBIX M CEMEHHBIX
paBoOTHOLIEHUH. [laHHas mpolienypa OCyLIECTBISIETCA ¢ y9acTHEM HE3aBUCUMOTO JIMIIA - MeauaTopa Ha
OCHOBE JTOOPOBOJIBHOTO COTJIACHsI CTOPOH M B LEJSAX JOCTHXKCHHUS MMH B3aUMOIPHUEMIIEMOTO PEIICHUS
myTeMm neperoBopos (moar. 1, 2 c¢t. 1, m. 2 cT1. 2, cT. 3 3aKkoHa 0 MEHALIHH).

B Hacrosmee Bpemsa B Poccuiickoit denepanuu B HEIsAX IPOBEACHUS IPOLETYPbl MEIHALMU MOTYT
OBITH NMPHUBJIEYEHBI KaK KOHKPETHBIE MEIUATOPBI, TAK M OpraHU3allly, OCYIIECTBISIONINE NeSITEIbHOCTD
o OOEeCHEeYeHHI0 MPOBEACHUS MPOIENypbl MEAMALMK, OJAHUM M3 OCHOBHBIX BHJIOB JESTEIBHOCTH
KOTOPBIX SABJISETCS JEATEIbHOCTh M0 OPraHU3alliK POBECHUS MPpoLeaAyphl Mearanuu (1. 4 cT. 2 3akoHa
0 MEJIUAIIHH).

B nmponecce IMOUCKa MeauaTropa, IMPAKTUKYIOHICTO B KOHKPETHOM PCETHOHE POCCI/II/I, MOXKHO
HCIIOIL30BaTh JIIOOBIE AOCTYITHBIC MCTOYHUKH I/IH(bOpMaIII/II/I, Ha4yuWHasg OT peKOMeHI[aIII/II\/JI n 3aKaH4YHuBas
MMONUCKOBBIMH CUCTEMAMU U CIICHUATIU3UPOBAHHBIMU caliTaMH B CETU I/IHTepHeT.

MoHO Takke OOpaTUThCS B OPraHU3ALUI0, OCYLIECTBIISIOILYIO AEATEIBHOCTh M0 O0ECIEUCHHIO
IIPOBEJEHUS MPOLELYpbl MEAMALMM, KOTOPash MOMKET PpEKOMEHAOBaThb KaHAMAATYpy MeEIuaropa,
KaHJIUJAaTypbl MEIMATOPOB WJIM HAa3HAYUTh UX B ClIydae, €CIU CTOPOHBI HAlpPaBUIU COOTBETCTBYIOIIEE
oOpalieHne B YKa3aHHYI0 OpraHM3alMi0 Ha OCHOBAHMU COIJIAIIEHUS O NPOBEIEHUH IPOLEAYPHI
Meauanmuu (4. 2 cr. 9 3akoHa o Meauauuu). Hampumep, TakuMM OpraHu3alMsiIMH IO UMEIOLIEHcs Y
Briciero Apoutpaxunoro Cyna Poccuiickoit ®@eneparun nHhopMaiyu mo coctosHuio Ha 1 aBrycra 2012
T. ABJIAIOTCA CJeNyIoNe (CIUCOK OpraHu3aluii IPUBOJUTCS B ali()aBUTHOM IOPSIJIKE):

Konnerust nocpennukos npu Toproso-npomsinuieHHoM nanare Poccun (r. Mocksa);
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MexpernoHanbHBIN COr03 MeauaTopoB (T. MockBa);

Hexommepueckoe maptHepctBo "Jlura wmenmatopoB" (ropoma Cankr-llerepOypr, Benmkuit
Hosropoxa, Bnagusoctok, ExarepunOypr, Kazans, Kpacnogap, Munck, MockBa, MockoBckasi 00J1acTh,
HaGepexnsie Uennsl, Omck, Ilepmb, PocToB-na-Jlony, Camapa, Caparos, Teeps, Tromenb, Ynan-Y o,
Xabaposck, FOxxHo-CaxanuHck);

OObenuHeHHas ciryk0a Menuanuu (IocpeTHUYeCTBa) pH PoccuiickoM cor03e MPOMBIIIUICHHUKOB U
npeanpuHuMatenei (r. Mocksa);

Lentp meaunaruu u npasa (r. Mocksa);
LlenTp Meauaruu Y pajibCKOM rocy1apcTBEHHOM ropuandeckoi akagemuu (1. EkarepunOypr);

IleHTp NpaBOBBIX MHHOBALWK M IPUMHUPUTEIBHBIX IpoLexyp BOpPOHEKCKOro rocyaapCTBEHHOIO
yHHuBepcuTeTa (T. Boponex);

Lleatp npaBoBoro obyuenuss u meauaunu npu ®I'BOY BIIO "baiikanbCkuili rocyaapCTBEHHBIN
YHHUBEPCUTET 3KOHOMUKU U npaBa” (r. UpkyTcK);

KOJUIETMH MTOCPEIHUKOB (MEAMATOPOB), LIEHTPbl IPUMUPHUTENBHBIX MPOLEAYp IPHU PErHOHAIBbHBIX
TOProBO-IIPOMBIIUICHHBIX [1aJIaTax.

Kpome Toro, mpouemypa Memuamuu MOXKET ObITh HMPUMEHEHa NPH BO3HUKHOBEHHH CIHOpa IO
oOpalleHus B Cy/I, a TAaKXKe MOCiie Havyaja Cy1e0HOro pa30MpaTesbCTBA, B TOM YHCIIE MO MPEUIOKECHUIO
cynbH (1. 2 cT. 7 3aKoHa 0 MeANAIUN).

Cornacno . 5 4. 1 ct. 150 I'TIK P® npu noaroroBke fena Kk cyaeOHOMY pa30oMpaTeIbCTBY CYAbs
MIPUHUMAET MEPHI MO 3aKJIIOUYEHUI0 CTOPOHAMHM MHPOBOIO COTJIAILIEHUS, B TOM YHCIE MO pe3yjbTaTam
IIPOBE/ICHUS B TNOPSJKE, YCTAaHOBJICHHOM (efepabHbIM 3aKOHOM, MPOLEAYpbl MEAHMAIUU, K KOTOPOH
CTOPOHBI BIIpaBe 00paTUTHCS Ha JIF0O0M CTauu CyJeOHOro pa3onupaTenbCTBa.

O6o6menne cyaeOHoi npakTuku BepxoBHoro Cyna P® mokasasno, 4yTo CyAbsIMU IpU NMPOBEJCHUN
CO CTOpOHaMHU Oecelpl B X0JI€ MOATOTOBKH Jiena K cyae0HoMy pazOuparenbcTBy (1. 5 u. 1 ct. 150 T'TIK
P®) nubGo B moaroroBuTenbHOM uactu cynebHoro 3acemanus (ct. 172 I'TIK P®), kak mnpaswuio,
pa3bsACHSAETCS MX MpaBO Ha yperyJIupoBaHHUE CIOpa MyTeM MEIUalud, B TOM 4YHCIE C MOCIETyIOIINM
3aKJIFOYEHUEM MUPOBOT'O COTJIAIICHHUS.

Mexny TeM HMeNHCh Cllyyau, KOrja yKa3aHHOe TpeOOoBaHHME TIpakJaHCKOTO IpPOLECcCyalbHOTO
3aKOHO/IaTENbCTBA HAPYIIAIOCH CYJIaMHU, YTO SIBJISIETCS] HEAOIYCTUMBIM.

I/ITaK, BO3MOXHOCTE MW HOPAAOK IMPOBECACHUA IMPOULCAYPbBI MEAWAIUU Pa3bACHACTCA CydaMHUu B
Cleyromux Gopmax:

MOCPEJICTBOM HApPYXKHOTO Pa3MEIICHHUs] COOTBETCTBYIOIICH WH(OpMAlMM Ha CTEHJaX M calTax
CYZIOB M Cy/IEOHBIX YYaCTKOB MUPOBBIX CY/IEH;

B OIIPCACIICHUAX O IMOATOTOBKE A€JIa K CIIYIIAHUTO, HAITPABIACMBIX CTOPOHAM;
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B X0JI€ paCCMOTpPECHUA ACIIa.

Marepuansl nposerenHoro BepxoBubiM Cynom Poccuiickoit ®@enepanuu 00o0mieHust cyaedHoi
IIPAKTUKHU CBUJAETENILCTBYIOT O TOM, YTO CTOPOHBI PEIKO CaMOCTOSTENIBHO IMPUHUMAIOT peLIeHHE 00
oOpameHun K mpouexype Meaumanuu. Kax mpaBmiio, yka3aHHbIE JIMIA 3aK/IIOYAOT COIVIAIIEHHE O
IPUMEHEHUH MEJHAllUU TOJbKO IOCJIE Pa3bsCHEHUs CyAbEH CyIecTBa 3TOr0 MHCTUTYTA, HOPsAKA U
YCJIOBUHM €T0 NPOBEIEHHUSA, a TaAKXKE IPEUMYILECTB yPETYJIMPOBAHUS CIIOpA C HUCIIOIb30BAHUEM JTaHHOMN
IPUMUPUTEIIBHON MPOLETYPBI.

W3ydyeHne NpakTHKU TaKKe I[0Ka3aJlo, YTO CYIbsIMH HE Pa3bsCHSIIOCH IIPABO Ha OOpallleHue K
MOCPEAHUKY (MEAMaTopy) B Cllydae, €CIU CIIOpPbI 3aTparuBajlid WM MOTJIM 3aTPOHYTH MpaBa U 3aKOHHBIE
MHTEPECHI TPETHHX JIUI], HE YYaCTBYIOIIMX B MPOLEAYPE MEAUAIIUH, WIH ITyOIMyHbIe HHTEpecH (4. 5 cT. 1
3aKoHa O MEIUAIUN).

CornmacHo 4. 2 cr. 4 3akoHa O MeIualUH, €ClIM CIOp MepelaH Ha PAacCMOTPEHUE CcyAa WIH
TPETEHCKOro Cysa, CTOPOHBI MOTYT HPUMEHATH MPOLEAYPY MEIHALMH B JI0O00H MOMEHT J0 HPUHSITHS
pELIEHHs] TO CHOpPY COOTBETCTBYIOIIMM CYJIOM WJIM TPETEHCKUM CyaoM. YUTO KacaeTcs OTIIOKEHHS
paccMOTpEHHS JieNa B Cy/ie, TO JaHHBII BOIPOC ONPEIeNseTCs NPOLecCyalbHbIM 3aKOHOIATEILCTBOM.

N3yuenne cynaeOHOW MPAKTHKH CBHIETEIBCTBYET O TOM, YTO B OOJIBIIMHCTBE CIIy4aeB NpHU
3asBJICHMM CTOPOHAMHU XoJlaTaiicTBa 00 OTJIOXKEHUU pa30upaTenbCcTBa Jeia AJs MPOBEACHUS MPOLELYPb
MeAUalMu CyJIbl yAOBJIETBOPSUIM Takue XxoxaraictBa. Cpoku, Ha KOTOpbIE OTKJIAJIbIBAJIOChH
pa3duparenbCTBO, COCTABISUIN OT IECTH JHEH 10 IByX MECSLEB.

Mexny Tem no cmbiciy cT. 13 3akoHa O Mequanuu CpPOKU IMPOBENEHUS MPOLENYphl MEIUaluu
OIPENIeNIAIOTCS CTOPOHAMU COIJIAIIEHUEM O MPOBEACHUU MPOLEAYPbl MEAMALUU UCXOAS U3 KOHKPETHBIX
OOCTOSITENTLCTB BO3ZHHUKIIETO Criopa. Meauarop M CTOPOHBI JOJDKHBI PUHAMATh BCE BO3MOYKHBIE MEpPHI
11 TOTO, YTOOBI YKa3aHHas Mpoleaypa Oblia mpekpalleHa B cpok He Oosee yem 60 aHei.

Cyn He BIpaBe 10 COOCTBEHHON MHMIIMATHUBE YCTAHABIMBATh CPOK JJISl MPOBEACHUS MPOLEAYpPbI
MEJUally, OTIHWYHBIM OT CpPOKA, OMIPEIEIEHHOIO CTOPOHAMU B COTJIALICHUMH O IPOBEICHUM TaKOU
npouenypsl. IIpu 3TOM yka3aHHBIN B COTJIAIIEHUH CPOK HE MOJKET IIPEBBIIIATH CPOK, YCTAHOBIICHHBIN B
3aKOHE 0 MEeIUaLH.

Bwmecte ¢ Tem ecnu nportieaypa Meananuy Oblia MpoBeJeHa CTOPOHAMH JI0 0OpaIieH st B Cy1, HO 1O
KaKMM-JIH00 OOCTOSTENhCTBaM CIIOp ObLI MepeaH Ha pacCMOTPEHHME CyAa M CTOPOHBI BHOBb NPHUHSIIN
pelieHue o ee nmposeaeHuu (4. 3 u 4 cr. 7 3aK0Ha 0 MEUAIMH), TO B 3TOM CIIydae CyJ MOXKET OTJIOXKHTb
paccMoTpeHue jaena He Oonee yeM Ha 60 1HEH, HE3aBHCHMO OT HPOJOJDKUTEIBHOCTH HpeAblayllei
nporeaypsl (4. 3 ct. 13 3akoHa 0 MmeAuaIum).

OT1noxeHune pazoMpaTeNbCTBa /Ie1a B CBA3U € MIPOBEACHUEM MPOLEAYphl METUAIIMA HE MOKET ObITh
pacLieHeHO KaK HapylIeHHE Pa3yMHBIX CPOKOB.

Takol xe Mo3uLuu NpUACPKUBACTCI U EBpONENCKUN Cy/ IO IIpaBaM 4eJI0BEKA, KOTOPBIM CUUTAET,
YTO OCHOBAHUEM JIJIsl MPU3HAHUS HECOONIOACHHs TPeOOBAaHUS Pa3yMHOTO CPOKA MOTYT CIIYKHTh TOJIKO
T€ OTCPOUYKH, KOTOpbIe ObUIN JOMYIIEHHI 110 BUHE rocyaapcTa <230>.
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<230> IlocranoBnenue EBpomeiickoro cyma mo mpaBaMm 4yenoBeka oT 19 mrons 2003 r. mo nmemy
"[lenepcen u baancraapn npotus lanun".

OpHako TakWe 3aJepKKH MOTYyT OBITh OINpaBIaHbl OCOOBIMH OOCTOSITEIHCTBAMH, HAIPUMEP
HEOJIHOKPATHBIMU XO/IaTalCTBAMU 3asBUTENS 00 OTIIOKEHHH Cye0HOro pazouparenbcTBa <231>.

<231> IlocranoBienue EBpomneiickoro cyaa mno mpaBaMm uenoBeka or 27 mas 2004 r. mo neny
"JImaguc npotus ['pernn".

CTOpOHBI IPUMEHSITU POLEAYPY MEAUAIIUH 110 CIASAYIOIIMM KaTErOpUsIM Je:
1) mo nenaM o 3amuTe MpaB MOTpeOUTENEH;

2) 1o XKWIMIIHBIM criopaM (0 HEYMHEHUHU MPENATCTBUN B IMOJIb30BAHUM KHJIBIM MOMEILEHUEM; O
HEYUMHEHUU IIPEIATCTBUM B IPOXUBAHUM U IIOJIB30BAHUM OJKUJIBIM IIOMELIEHUEM; O IPU3HAHUU
YTPaTUBLIUM MPaBO MOJIb30BAHUS KUIIBIM [TOMEIIEHUEM; O PEAJILHOM pa3/ielie KHUJIOTo 10Ma);

3) mo cmopaM, BO3HUKAIOIIMM M3 CEMEWHBIX OTHOIICHUN (00 OMpeNesieHHHd MecTa >KUTEIhCTBA
pebCHKa W TOpsAKa OCYIISCTBICHUS POJIUTEIBCKUX IPAB POJTUTEIIEM, IPOKUBAIOIIUM OTIEIHHO OT
pebenka; 006 M3MEeHEHUU Mopsiika OOUIeHHs ¢ peOCHKOM; O B3bICKAHUU aJIMMEHTOB B TBEPJOW JACHEKHOM
CyMME€ Ha COJepXaHHE HECOBEPIICHHOJIETHEr0 peOeHKa; O JIMLIIEHWM POAUTEIbCKUX IpaB, O pas3zeiie
MMYIIIECTBA, HAKUTOTO B MepHo] Opaka);

4) o nexam, BOZHUKAIOIIMM U3 UMYIIECTBEHHBIX U MHBIX OTHOLIEHUH (O B3bICKAHUU J10JITa);

5) mo uHBIM KateropusiM Aen (00 00sS3aHWKM BOCCTAHOBUTH MEKEBBIE 3HAKH;, O JIMKBUAALWU
Pa3BOPOTHOM ILIOMIAIKH H JIP.).

B cuiy 4. 3 ct. 12 3akoHa 0 MeIMalMM MEIWATUBHOE COIVIALIEHUE, JOCTUTHYTOE€ CTOPOHAMH B
pe3ysbTare Mpoleaypbl MeIualuu, MPOBEIEHHON Iocie Nmepesadynd Cropa Ha pacCMOTPEHHE Cy/aa WM
TPETEMCKOTO Cy/1a, MOXKET OBITh YTBEPXKIIEHO CY/I0M B Ka4ECTBE MHUPOBOTO COTJIAIICHUS B COOTBETCTBHUH C
MIPOLIECCYATbHBIM 3aKOHOAATEIbCTBOM. MUpPOBOE COIJIAlIEHHE MOKET OBbITh 3aKJIIOYEHO TOJIBKO IIO
KEJIAHUIO CTOPOH, CJIEIOBATEIBHO, BOINPOC O 3aKIOYEHMHM MHUPOBOIO COTJIAIICHHS IO pe3yjbTaTaM
MPOBEACHUS TTPOLIETYPHI MEAUAITUN MOXKET ObITh HHUITMUPOBAH CTOPOHAMH T10 JEIY.

O606H.I€HI/IC MPAaKTUKU I10KA3aJI0, YTO II0O pPE3YyJibTaTaM HpOBeHeHHOP’I nmpoucaypsl Meaualnn
CTOPOHBI Yall€ BCEro 3axjrodyajld MCEAUATUBHOC COITIAICHHUE, KOTOPOC BIIOCICACTBHU YTBCPKIAAIOCH
CyAOM B Ka4€CTBC MUPOBOT'O COIJIAIICHUS.

Hampumep, onexyH I'., neiictByst B mHTEepecax cBoei momoneunou I1., ooparusncs B OKTIOpbCKuit
paifonHslii cyn 1. EkarepuHOypra ¢ UCKOM O pa3jeie HacleACTBEHHOI0 HMYIIecTBa K
HECOBEPIIEHHOJIETHEN cecTpe 3.

B ob6ocHoBanue TpeOoBanuii I'. ykazan, 4To mociie CMEpTH OTIa CIOPAIIUX CTOPOH OTKPHUIOCH
HACJIEJICTBO, B COCTaB KOTOPOTO BKIIIOUEHBI KBapTUpa B I'. ExaTtepunOypre u aBToMoOmiIb. B oTHOIIEHNH
KBapTHPBl ONEKYHY HCTHUIIBI BBIIAHO CBHUJETEILCTBO O MpaBe Ha HACJIEICTBO MO 3aKOHY Ha 1/2 nonu B
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npaBe coOcTBeHHOCTH. Ha MammHy CBUAETENBCTBO HE BbImaBaioch. OmekyH [. mpocun mepenatsb
ABTOMOOWIIb HACJICTHUIIC - OTBETUHIIE 3. M B3bICKATh B MOJIb3Y UCTHUIBI KOMIICHCAIUIO B pa3Mepe 55 ThIC.
py0. (1/2 crouMOCTH aBTOTPAHCIIOPTHOTO CPEJICTBA).

[To nmemy OBLIO MPOBEICHO IMpEIBAPUTENBHOE CyAeOHOE 3acelaHue, B KOTOPOM CYAbEH CTOpOHAM
Pa3bACHEHO IPAaBO Ha YPETYJIMPOBAHHME CIIOpa IyTeM MpOBEAEHHs Mpouenypsl meauanuu. Ilocie
cyneOHOro 3acefaHusi 00€ CTOPOHBI OOpaTWIMCh K CyAy C 3asBICHUSMU O MPEJAOCTAaBICHUU UM
BO3MOXKHOCTH IIPOBECTH Mpouenypy Meauanuu. Ilo XomaTallCTBY CTOpPOH Cya OTIOXWI CyAeOHOe
3acemanue Ha 13 centsops 2011 r. B ykazanHblil 1eHb CyAy IPEACTABICHO COTJAIICHHE O MPOBEACHUU
IPUMHPHUTEIBHON MPOLEAYPhl C Ha3HAYEHUEM JIaThl IPOBEACHMUS MPOLEIYPbl Meauanuu Ha 21 ceHTs0ps
2011 r. Cyn otnoxun pa3duparensctBo fena Ha 14 HosOps 2011 r.

Onmnako yxe 14 okts10ps 2011 r. cTOpOHBI 3aKTIOYIIIM MEAMATUBHOE corjanieHue. B MmeauaTuBHOM
COTJIAIIICHUH CTOPOHBI MPEAYCMOTPENIH, YTO OTBETUMIA 3. MepenaeT NMpHHAUIeKaIyo el 1/2 momu B
HacjaeAyeMOM KBapTUpE IO JO0roBopy napeHuss wuctune Il., KoTopas CTaHOBHUTCS €IUHCTBEHHOMU
COOCTBEHHUIICH JaHHOH KBapTHpPH. B  OZHOKOMHAaTHOMW KBapTHpEe, B KOTOPOH MPOXKHUBAET
HECOBEPIICHHOJIETHSAS MCTHIA, IIOCIE€ CHATUS €€ OHeKyHoM [. ¢ perucrpallMoHHOTO Yyuera
perucTpupyercsi oTBeTyuIa 3. ABTOTPaHCIIOPTHOE CPEACTBO MEPENAETCS B COOCTBEHHOCTh OTBETUHUIIBI 3.
B mpouenype memuanuu U BbIpaOOTKE YCIOBUH MEIMATUBHOTO COTJIAIICHUS NPUHUMAN Yy4yacTHe
MPEeACTaBUTENh OpraHa OMEKH U MOMEeYNTEIhCTBA.

MenuaTtuBHOE COIVIALIEHUE B YAaCTH pa3JieNia HaclIelyeMOro HMYIIECTBA B BUJIE aBTOTPAHCIIOPTHOIO
cpeacrta O0buUT0 Iepenano B OKTAOpbCcKuid palloHHBIN ¢y T. ExaTepuHOypra s yTBep KIeHHsI MEPOBOTO
COIJIALIEHMUS.

[IpuBeneM mnpumep U3 apOUTPaKHOM NPAKTHKH, KOTJAa IPUMEHEHUE NpOoLEeAypbl MeAHAlUU
IIOCJIYKUJIO OCHOBAaHUEM 3aKJIIOYEHUS MUPOBOTO COITIAILICHHUS.

ITo maTepuanamMm apOMTPAKHON MPAKTHKH.

ApOutpaxHsiii cyn PocroBckoi 001acTi, paccCMOTPEB B OTKPBITOM CYJI€OHOM 3aceaHUU AENO OT
21 d¢eBpans 2012 r. N AS53-26414/2011 no wuckoBomy 3asBieHHI0 KomuTera 1o yIpaBlI€HHUIO
UMYIIECTBOM roposa BonrogoHcka k o0miecTBy ¢ orpaHndeHHoi orBeTcTBeHHOCThIO "YK ApT UHBecT"
o B3pickanun 567 000 py6. 3amomkeHHOCTH MO apeHaHou twiare, 11 133 pyG. 28 kom. meHw,
pactopkeHun aorosopa apenasl ot 1 anpens 2011 r. N 163, BeiceneHun, yCTaHOBUI CIEAYIOLIEE.

Komuter no ympasieHuo uMylecTBoM ropoaa Bonrononcka oOpatmics B ApOUTpakHBIN Cynll
PocroBckoii obmactu ¢ uckoBbiM 3asiBiaeHneM k OOO "VK Apt UuBect" o B3bickanuu 567 000 py6.
3aJI0JKEHHOCTH 10 apeHIHOM miaTe 3a nepuos ¢ 1 anpens 2011 r. mo 31 utons 2011 r., nenu 3a nepuon c
20 anpens 2011 r. mo 15 aBrycra 2011 r. B pazmepe 11 133 py0. 28 kom., pacTop>KeHUHU 1OTOBOPA apeHAbI
or 1 ampens 2011 r. N 163, oGs3anuu nepenarb 3eMenbHbI ydacTok 61:48:0040218:32 u3 3emenb
MOCEJIEHUH, PacHoJIOXKeHHbIH Mo aapecy: PocToBckas obnacts, r. Bonromonck, yi. Jlenunrpazickas, 1.
11, mnomanero 13 340 kB. M 1O aKTy pueMa-nepeaaydn.

HckoBble TpeOOBaHUS MOTHBHUPOBAHBI HEHAJIEKAIIMM HCIIOJHEHHEM 00s3aTeIbCTB apeHIaTOPOM
[0 JOTOBOPY apeHJAbl HaXOASAIIErocs B TOCYAapCTBEHHOW COOCTBEHHOCTH 3€MEIBHOIO ydacTka OT 1
anpens 2011 r.
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B cyne6nom 3acemanum, HazHaueHHOM Ha 9 ¢eBpans 2012 r., B mopsake cr. 163 AIIK P®
o0bsiBIsIICS miepepbiB 10 16 deBpans 2012 r. mo 17 u 00 MuH.,, mocie KOTOPOro cyaedHoe
pa3buparenbcTBo npojaokeHo. MHdopmanus o IBMKEHHH JAena pa3MmelleHa Ha OQUIMAIbHOM caiiTe
ApOutpaxsoro cyna PocroBckoit o6iacT.

CropoHamu B Cy/1IeOHOM 3acelaHUH 3asBJICHO XOJaTalCTBO 00 YTBEPKIECHUH B KA4ECTBE MUPOBOTO
COTJIAIICHUS IO JIeTy MEAUATUBHOIO COIJIAIICHHUS, 3aKIIFOUEHHOT0 Mexay KoMuTeToMm mo ympaBieHHUIO
HMYIIECTBOM Tropoaa BomromoHcka u 0OOIIECTBOM € OrpaHMYEHHOW OTBETCTBEHHOCTHIO "YK Aprt
WNuBect", mpencTaBiieHHOE HA PACCMOTPEHHUE Cy/Ia.

B cootBerctBum co ct. 138, 139 AIIK P® cTopoHBI MOTyT yperyjiupoBaTh CIIOpP, 3aKIIOYHB
MHpPOBOE COTJIAIlIEHHE, €CJIM OHO HE HapyllaeT IMpaBa M 3aKOHHbIE WHTEPECHl JPYTUX JHUI[ U HE
MPOTUBOPEYUT 3aKOHY.

B cootBerctBum co cr. 12 ®epepampHoro 3akoHa ot 27 wutons 2010 r. N 193-@3 "O6
aJIbTEPHATHUBHOM TPOLEIype YPETYIUPOBAaHUS CIIOPOB C YYacTHEM NOCPEAHHKa (mpoueaype Menuanum)"
MEIMAaTUBHOE COIVIALLIEHUE, IOCTUITHYTOE CTOPOHAMHU B PE3yJIbTaTe MPOLEAYPBl MEAUALIMH, IIPOBEICHHON
1OCJIe MepeAayn Cropa Ha PaCCMOTPEHHUE CyJa WM TPETEHCKOro Cylia, MOXKET OBITh YTBEPKICHO CYIOM
HJIN TpeTeI;'ICKI/IM CyaAOM B KadC€CTBC MHUPOBOI0 CoOrjamieHud B COOTBCTCTBHMH C IHPOLCCCYaIbHBIM
3aKOHO/IATEJIbCTBOM ~ HJIM  3aKOHOJATEIbCTBOM O TPETEHCKUX CyAaX, 3aKOHOAATEIILCTBOM O
MexayHapoTHOM KOMMEPYECKOM apOuTpaxe.

Takum o6pa30M, MMPEACTABJIICHHOC CTOPOHAMH MEANATUBHOC COIVIAICHUC PACCMATPUBACTCA CyAOM
KaK MHUPOBOC COTJIAICHUC 10 JCITY.

OcHoBaHMEM 3aKJIIOYECHHMsS MHPOBOIO COIVIALIEHMs SBWIOCH JOCTHMIKCHHME CTOpPOHAaMH IIpU
MMPOBCACHUHN IMPOUCAYPbI MEAMAIUU COIJIaCuA IO MOPAAKY HMCIOJIHCHHA OTBCTYHMKOM 00513aTEJILCTB B
CBSI3U C MPOCPOYKON UCIIOIHEHUS 00s13aTeIbCTB [0 BHECEHUIO apEHIHBIX IJIaTeXel Mo IOrOBOPY apeH bl
HaXOJSIIErocs B rOCy1apCTBEHHOM COOCTBEHHOCTH 3eMeNIbHOTO yuyacTka oT 1 ampens 2011 r.

OT ucTua MeIuMaTUBHOE COTJIAIIEHHE MOANMCAaHO mpezacenareneM Komurera 1mo yImpaBlIEHUIO
UMyLiecTBOM ropoga Bonrogoncka E.B. EpoXuHBIM, CO CTOPOHBI OTBETYHKA MEAMATUBHOE COTJIAIICHUE
MOJIMCAHO TpeAcTaBUTeNeM obmecTBa mo JoBepeHHocTH M.B. bapanoBbiM. IlomHomMoums nwi,
MOANMCABUINX MEINATUBHOE COTJIALIEHUE, IIPOBEPEHBI CYIOM.

VYcnoBust MmupoBoro coruamienus ot 9 ¢espanst 2012 r. He npotuBopeyar ct. 606, 614, 619 I'K PO,
MOCKOJIBKY HAJIMYHE 33JJ0JDKEHHOCTH Ha CyMMY MHPOBOTO COTJIAIICHHS 110 BHECEHWIO apeHIHOM IIaThl
MOJTBEPXKIEHO MaTepuanamu jiena. OLeHUB MpeACTaBICHHOE COTJIAlIeHue, Cy 1 IPUIIE K BBIBOAY O TOM,
YTO OHO HE MPOTHBOPEYUT 3aKOHY M HE HapyIIaeT NPaB U 3aKOHHBIX HHTEPECOB JPYTHX JIHII, TOAMUCAHO
MIOJTHOMOYHBIMU TPEJICTABUTENSIMU CTOPOH, B CBSI3U C Y€M CYJl HE YCMAaTpPHUBAET YCTAHOBJIEHHBIX Y. 5 CT.
49 1 u. 6 ct. 141 AIIK P® ocHoBaHUH, NPETSTCTBYIONMNX YTBEPKICHUIO MUPOBOTO COTJIAIIICHUSI.

B coorBerctBumn ¢ u. 2 cr. 150 AIIK P® B ciydae yTBEp)KAECHHMS MHPOBOTO COIJIALICHUS
apOMTpa)KHBIN CyJ] IPEKpaIlaeT MPOU3BOJCTBO 10 JENTy.

B cootBerctBum ¢ 4. 3 cr. 140 AIIK P®, ecnu B MUPOBOM COTJIAIIEHUU OTCYTCTBYET YCIOBHUE O
pacrmpeiesieHn CyleOHBIX PacxXoi0B, apOUTPaXXKHBIN CyJ pa3perniacT 3TOT BOIMPOC IMPH YTBEPKICHUH
MHPOBOTO COTJIALIEHUS B 00IIeM mopsiake, ycranoBieHHoM ATTK PO.
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B onpenenenun apOuTpa)kHOTO cyAa 00 yTBEP>KIACHUH MUPOBOTO COTJIAIlIEHUsI HA OCHOBaHMH 1. 3 4.
7 cr. 141 AIIK P® ykaspiBaeTcss Ha BO3BpallleHHE HCTLy M3 (peaepasbHOro OrOJKEeTa IOJOBHHBI
YIUIAYEHHOW UM TocyJapcTBeHHOM nouutuHbl. CorsacHo noan. 3 m. 1 cr. 333.40 HanoroBoro kojekca
Poccuiickoit ®enepanuu (nanee - HK P®) npu 3akitodueHUd MUPOBOTO COTVIAIICHUS 10 MPUHSATUA
pelieHrs apOUTpakHBIM CyJOM BO3BpaTy HCTHY mnomuexut 50% cymMMmbl yIUIau€HHOM UM
rOCY/IapCTBEHHOM MOLIIUHBI.

C y4eToM H3JI0)KEHHOTO C OTBETYHMKA IMOJUICKUT B3BICKAHHIO IOCYIAPCTBEHHAS TOILIMHA B TOXOJ
denepanpHOTrO OFOKETa B pazmepe 9 281 py6. 33 kom.

[TockonbKy ucTel 0CBOOOXKICH OT YIUIaThl TOCHONLIMHBI B mopsiake moamn. 1.1 m. 1 ct. 333.37 HK
P®, ocHoBanwmii 115 Bo3Bpara emy 50% rocrnonuiuHel HE UMEETCS.

PykoBonctBysice ct. 41, 49, 140, 141, 4. 2 cr. 150, cr. 151, 159, 184, 185 AIIK P®, cyn
OTIPENCIMI: XOJATaliCTBO CTOPOH 00 YTBEPKICHUM MHPOBOTO COIJIANICHHS, 3aKIIOYEHHOTO C
MpUMEHEHHEM Tpoleaypsl Mmeauanuu 9 ¢espans 2012 r., ya1oBaeTBOpUTh <232>.

<232> Omnpenenenue ApOuTpaxHoro cyna PoctoBckoit 001acTu 0 mpeKpaeHuy Mporu3BOACTBa M0
nenmy N A53-26414/2012 ot 21 ¢espans 2012 r.

B pesynbrare o6oOmieHust cyaeOHON mpakTHku BepxoBHoro Cyna Poccuiickoit ®epeparumn
YCTaHOBJIEHO, YTO MPH PACCMOTPEHHUU MEIUATHUBHOTO COTJIALICHUS Ui YTBEPXKIEHHUS B KadyecTBe
MHUPOBOTO COTJIAIICHUS CyAbl UCXOJUIU U3 coaepkanus 4. 3 cr. 12 3akona o meauanuu u cr. 39 T'TIK
P®, cornacHo KOTOPBIM, €ClIM MEAMATHBHOE COTJIAIIEHHE HE COOTBETCTBYET 3aKOHY MIIM HapyIlIaeT mpaBa
Y 3aKOHHBIC MHTEPECHl JAPYTHX JIMI, OHO HE TMOJJICKHUT YTBEPXKICHHUIO CYJOM B Kaue€CTBE MHUPOBOTO
cornameHus. OTHAKO, KaK MOKa3alo 3y4YeHHe Cy1e0HOM MPaKTUKHU, CIIy4aeB 0TKa3a CO CTOPOHBI CY/I0B B
YTBEPKJICHUN MHUPOBBIX COTJIANICHUM, 3aKIIOYEHHBIX HA OCHOBAaHWU MEIUATUBHBIX COTJIAIICHUN, KaK HE
COOTBETCTBYIOIINX 3aKOHY HE UMEJIOCH.

CTOpOHBI ¢ y4yaCcTHEM MeIUaTopa MpH 3aKIIOYCHUH MEAUATUBHOTO COTJIANIEHUS BhIpAOAThIBAIM U
Apyrue, MOMMMO MHMPOBOTO COIJIAIIEHUS, PEIIEHHs O COBEPIIEHHM JallbHEHIINX MpolecCyalbHbIX
JNENUCTBUM, YTO OTPAXKajaoCh BIIOCIEACTBUM B TEKCTE NOKyMEHTa. BO HCIOIHEHWE TakWX pelIeHUN
OTBETYMKH OOpaIlaivch B CyJ| C 3asBJICHUSIMU O MPU3HAHUU HCKA, UCTLHI - 00 YMEHBUIEHUH HCKOBBIX
TpeboBaHui 1060 00 OTKa3e OT UCKA.

Yro KacaeTcs CllydyaeB HEUCIOIHEHUS MPOLECCYANbHBIX YCIOBHUM, COAEpkKAIUXCsd B MEAHMATUBHBIX
COTJIALLIEHUSIX, TO B pe3ysbTaTe 0000IIEeHNs MPAKTUKKU TaKUX ClydaeB HE BbIsIBIeHO. Hanpumep, mo ucky
A. x M. o Bbyiene B HaType JOIM B MpaBe oOmIell COOCTBEHHOCTHM Ha 3€MEIbHBIH Yy4YacTOK U
MpeKpaleHuu a0j1eBoi cobcTBeHHOCTH 11 oxTs0ps 2011 r. cTopoHamMM 3aKIOYEHO COTJallleHUuEe O
MIPOBEICHUH MTPOLIEAYPbI MEAUAITUH.

CynebHoe pazobuparenbcTBO B OKTAOpPHCKOM pailoHHOM cyje T. ExkaTtepuHOypra ObUIo OTIIONKEHO HA
29 Hos6ps 2011 1. 14 HOsOps 2011 1. cCTOpOHAMHU 3aKIIOYEHO MEAMATHUBHOE COTJIAIlIEHHE, M0 YCIOBUSIM
KOTOPOT0 MCTHIA A. TapuT MpUHAJISKAITYO0 e 1/2 monu B paBe o01ieit COOCTBEHHOCTH Ha JKHUIION J0M
B . ExarepunOypre otBetunky M. B neHp 3akiitoueHHs J0TOBOpa JApEHUS CTOPOHBI 3aKIIIOUYHIN
COTJIallIEHHE O pa3Jieie CIOPHOTO 3eMEIbHOI0 yyacTKa U MpeKpalleHuu 1oaeBoil cooctBeHHocTH. [Tocne
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nepeaayd Ha rocy1apCTBEHHYI0 PETUCTPalMIO JOroBOpa JapeHHs U COIJIAIEHHUs O pa3zelie 3eMelIbHOro
ydacTKa McTUIA A. mojana B cya 3asBiieHHe 00 oTkaze oT ucka. 29 Hos0ps 2011 r. pailoHHBIM CyaoMm
BBIHECEHO OIpEJENICHHE O MPEKPALCHUN MPOU3BOACTBA 10 JIENy B CBSI3M C OTKa30M HCTHILBI OT MCKA,
KOTOpOE HE 00KaJ0BaJIOCh M BCTYNMJIO B 3aKOHHYIO cuily. Takum oOpa3om, JaHHOE A€I0 HaXOIWIOCh B
IIPOM3BOJICTBE Cy/1a HEMHOTUM 0oJiee TpeX MeCALEB.

Mexay TeM UMEIM MECTO Cilydad, KOrja Mpoleaypa Meaualnuu Oblia IMpeKpalieHa B CBS3U C
OTKa30M OJITHOM W3 CTOPOH OT JAJIbHEHIIIEro MpoBeneHUs mpouenypbl menuanuu (1. 4 ct. 14 3akoHa o
MEAMAIMK), a TaKKe [0 PEHICHHI0 MEIUaTopa, MPU3HABIIETO HEIENecOO0pa3HbIM ¢ JalibHeiInee
npoBeaeHue (m. 3 ct. 14 3akona o meamaruu). [lo memam, rae HeE yaanoch 3aKiIOYUTh MEIWATHBHOE
COTJIAIIIEHUE, CIIOPHI OBLTH PAa3pEUICHBI CYJIOM C BHIHECCHUEM PEIIICHUSI.

CymMbl, mOJUIeXkalllMe BbIJIATE MEAWATOPY B CIy4dae OCYLIECTBIEHHUS JESITEeIbHOCTH IO
[IPOBEJCHUIO MPOLEAYPbl MEIUAlMU Ha IUIATHOM OCHOBE, HE MOIYT OBbITh OTHECEHbI K CyAEOHBIM
uznepxkam (ct. 94 I'TIK P®). B ciyuae HeomaThl MeAMAaTOpPY yKa3aHHBIX YCIYT, HIPEAyCMOTPEHHBIX
TaKMM COTJIAIIEHUEM, PAacXO/Ibl HA UX IIPOBECHUE MOJIEKAT B3bICKAaHUIO 110 UCKY MEIUaTopa.

Kak moka3zano wu3yueHHe CyacOHOW MPAKTUKH, CyAeOHbIC MOCTAHOBICHHS (OMPEIeIeHUsS O
MPEKpaIleHUH TPOM3BOJCTBA IO JEIy, ONpeAciCHHUs 00 OCTaBJICHUU 3asBIICHUS 03 PacCMOTPCHHS),
BBIHECEHHBIC IOCJIC MPOIEAYPHl MEIWAIMK, B CyI BBINICCTOSAIICH WHCTAHIIMA CTOPOHAMH HE
007KaJIOBAIINCE.

Kpome Toro, cymamm oTMeyanoch, 4YTO JIMLA, YYacTBYIOLIME B IMpOLEAype MEIUalluM, HE
oOpamanuch ¢ kamobaMu Ha HEHWCIONHCHWE WIH HEHAIeKallee WCIIOTHCHHE MEANaTHBHOTO
COIJIAIIEHUs, U 3TO BIOJHE 3aKOHOMEPHO, MOCKOJIbKY B pe3yJjbTaTe MPOLEAYpPhl MEAUAIMU CTOPOHBI
YPeryJupoBaIl BO3HUKIIMK KOH(DIUKT CaMOCTOSTEIIBHO, BBIPAOOTAIM TPHEMIIEMBIC ISl HUX YCIOBHS
MEIMATUBHOIO COTJIAIICHHUSI, YTO M CIIOCOOCTBOBAJIO €T0 J0OPOBOJILHOMY HCIONHEHHIO. Takum oOpazom,
npoueaypa MeIHalMyd YMEHbIIWIAa Harpy3kKy Ha CyJbl, B TOM YHCJI€ M Ha CyAbl BbIIIECTOSAIINX
UHCTaHIIUH.

Bwmecrte ¢ Tem 0000mieHne cyaeOHOM MpakTUKU MOKa3aio, YTO B OOJBIIMHCTBE CYAOB YKa3aHHbIE
IPUMUPUTENBHBIE TPOLIETyphl B HACTOSIIIIEE BPEMs ITOKA HE HAILLIM HIMPOKOTr0 MPUMEHEHUSI.

OcHOBHBIE TPUYUHBI 3aKIIOYAIOTCA B CJEAYIOUIEM: HOBHM3HA MpPOLEAYphl, BHICOKAs CTENEHb
KOH(UIMKTHOCTH OTHOIIEHUH YYaCTHUKOB CIOpa, OTCYTCTBME HABBIKOB W TPaJULMHA MO BEAECHUIO
1eperoBopoB M T.J1. CTOPOHBI COTJIAIIalOTCs MPOUTH NMPOLETypy MEAUALMU B UCKIIIOUUTENBHBIX CIydasX,
M0CJIe TOTO KaK CyAbsIMHM B CyA€OHBIX 3aC€lIaHUAX 3aTPauMBaETCs 3HAUYUTEIbHOE BpEMs Ha pa3bsiCHEHUE
CYIIHOCTH IIPOLIETyPbl MEAUALUH U €€ IIPEUMYLIECTB.

OueHb NMO3UTHBHBIM SBISETCA ONBIT BHEApeHUs Meauauuu B CBepIsIoBCKOM oOmactu, rae uis
MOMCKA ONTHMAJbHBIX IMyTEeH B3aUMOJEHCTBHS TOCYJIApCTBEHHOIO IMIPaBOCYyAMsI C Meauanued B
CBepI0BCKOI 06sacT ObUT OpraHW30BaH MepBbli B Poccuu mpaBoBOi SKCIEPUMEHT MO pa3paboTKe U
anpo6anuy MeXaHU3MOB MHTETPallii MEIMALUU B TPAXKIaHCKOE CYAOIPOU3BOJICTBO.

Jns mpoBeneHHs JKCIepuMeHTa Oblla pa3padoTaHa W YTBEP)KICHA KOHIICMIIHS, MMOATOTOBICHA
mporpamma, ompeesieHbl 3a1aun, copMupoBana padouas rpynmna. [IpaBoBoit SKCIEpUMEHT TTPOBOIUTCS
Ha 6aze cynebHoro yuactka N 6 OktsOpbsckoro paiiona r. ExkarepunOypra u OKTSOpbCKOTO pailoHHOTO
cyna 1. ExarepunOypra, craBmero mo uroram 2010 r. omauM u3 jauaepoB CBepIIoBCKON 001acTH IO
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cynebHoi Harpy3ke. HayuHo-meToanueckoe conpoBOKICHHE SKCIIEPUMEHTA, IPOBEACHHUE MPAKTUYECKUX
Meauanui ocyuiectsisiercs LlenrtpoM Mmennanuu Y panbCKOl ToCyJapCTBEHHOM IOPUIMYECKON aKaJIeMUU.

Mojenb NMpaBOBOrO ASKCIEPUMEHTA TOTOBWJIACH HA OCHOBE H3YUYEHHUS OIbITAa B3aWMOJICHCTBHS
WHCTUTYTa MEJUAIUU U cyaeOHbIX opranoB ['epmanuu, Hunepnannos, @unnsuauu, ABcTpanuu, AHIIIUN
u Yanwca, CIIA, Kananpl. Pa3paGorannas monenp Obla aganTHpOBaHa JJII POCCUHCKOW CHCTEMBI
MPaBOCY M.

B pesynbraTe skcrnepumeHTa OblIa cO37aHa W anpoOUpOBaHA METOJUKA DPA3bSICHEHUS CYIbSIMU
CTOpOHAM UX IpaBa Ha YperyJupoBaHHUE CIOpa B paMKaxX MeIuallii, HalJIeHbl ONTUMAJIbHbIE MEXaHU3MBbI
B3aMMOJICIICTBUSI MEIMAaTOPOB M CyJa, COIVIACOBaHBI IpolieccyalibHble (OpMBbI Tepenadyud cropa Ha
MEHMAIHIO, YTO MO3BOJIMIO COPMUPOBATH MPAKTHKY OOpAICHUI yYaCTHUKOB TPaKIaHCKOTO Mporiecca
K MeJUaTopy.

Kak mnokaszanu wurtoru OKCIICPUMCHTA, B PE3YJIbTATC 3aKIIOYCHHA MCAMATUBHBIX COrJIammeHHI
npeKpamaercsa Mnpou3BOACTBO IO TIpaAXIAAHCKOMY €Y, HUTOTOBBIM Cy,[[C6HLII>i dKT, KOTOpPbIM
OKaH4YMBaCTCAd MPOU3BOACTBO, HEC 06)KaJIy€TC$I B CyJbl BBIICCTOAIIUX HHCTaHHHfI, npeaoTBpamacTcsa
noaavda HOBBIX W BCTPCUYHBIX HCKOB, BBHUAY ,Z[06pOBOJ'IBHOFO HUCIIOJIHCHUA HC Bo36y>1<naeTc>1
HCIIOJIHUTCIIbHOC ITPONU3BOACTBO.

Pe3ynbpTaThl OMpPOCOB yYAaCTHUKOB MPOLEAYpPHl MEIWAllMK [OKa3ajdd, YTO J3TOT CHOCO0
YpEeryJIMpoBaHus CIoOpa CTall JJIs HUX HPEANOYTUTENIbHEe, YeM Cy/eOHOoe pa30HpaTeNbCTBO, MOCKOIBKY
pelieHre, MPUHATOE 10 UTOraM MeIHaliu, 00Jiee COOTBETCTBYET UX MHTEpEcaM, HeXENU pPellIeHue cy/a.

Cpenu (hakTOpOB, KOTOpBIE MOOYIWIH CTOPOHBI OOpPATUTHCS K MEIUAIUH, OBLTH OTMCUCHBI
ClIeyIoIIue:

KBAIM(ULMPOBAHHOE pa3bsICHEHHE CYJbSIMU IpaBa Ha YpEryJHpOBaHHE CIOpa B paMKax
MIPOLIEAYPBI MEUALIUH;

poBeJeHNE NUH(POPMAIIMOHHBIX BCTPEY MEIMATOpPa U CTOPOH HETIOCPEICTBEHHO B 3/1aHUU CY/a;
BBICOKHUH NMpo(decCHOHaIbHBIA YPOBEHb MEINATOPOB;
IIPOBE/ICHUE NTPOLEAY Pl MEAUALIUY JUIsl yYaCTHUKOB I'PA’KAAHCKOTO MpoLecca OeCIIaTHO.

[To cripaBeanuBomy cyxaenuto C.K. 3araitHoBoii, mogoOHOTO pojia IKCIEPUMEHTHI TO3BOJIAT HAUTH
utst Poccun onTUManbHy0 MOJIENb YaCTHOM Meauanuu <233>,

<233> 3araitnoBa C.K. O kKoMIIJIEKCHOM TOIX0/1€ K pa3BUTHIO Meauaiuu B Poccuu // 3akon. 2012.
N 3.C.51-56.

Mnasa 3. MEOUATUBHOE COIMALUEHUE
KAK rPAXXOAHCKO-NMPABOBASA COEJIKA

§ 1. ITpaBoBOM XapakTep MEAUATUBHOTO COTJIAIICHUS
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Kak Obulo oOTMEueHO, TpoLeaypa MeIUalud 3aBepIIaeTCs 3aKI0YEHHEM MEAUATHBHOIO
COrJAIICHMs, I0J KOTOPBIM IIOHMMAETCs COIJAIICHUE, IOCTUTHYTOE CTOPOHAMM B pe3yJIbTare
IIPUMEHEHHUs IIPOLELYpbl MEIMALMKM K CIOpPY WM CIIOpaM, a TAKXKe K OTAEIbHBIM Pa3HOIVIACHUAM II0

CHopy.

HeoOxomuMocTh B 3aK/IIOYEHMHM MEAMATUBHOIO COTJIAIICHUS BO3HHKAeT TOr/Aa, Koraa (akt
HapyUIeHHs] CyObEKTUBHOTO TPaXKJaHCKOTO IMpaBa YK€ HAIMIO U (WJIM) UMEETCS yrpo3a MpeabsBICHUS
MaTepHabHO-TIPABOBBIX TPeOOBaHUN B Cilydae HEUCIOJHEHHUs 00s3aTENbCTB. 3aKirodass MeIMaTHBHOE
COrJIAllleHHE, CTOPOHBI IMPECIEAYIOT Lellb 3allUThl CcBOero mnpasa. llpu oOTCyTCTBMM TakoW Lenu
3aKJII0yaeMasi CTOpOHaMHM cJiesiKa OyIeT TOJIBKO CIIOCOOOM OCYIIECTBICHHUS CYOBEKTUBHBIX TPAKIAHCKUX
npaB. TakuM 00pa3oM, OCHOBHBIM ONpPENEISIIOIMM (DaKTOPOM B JIaHHOM CIy4yae BBICTYINAeT IpaBOBas
eJIb MEIMATHBHOTO COTJIAIICHHS - 3aIIUTa CyObEKTUBHOTO TPaKJAHCKOTO IpaBa.

B 4ucne oCHOBHBIX Tpe60BaHPII>i, MNpEaABABIACMBIX K MCEAWATUBHOMY COIIAIICHUILO, 3aKoH 0
MCJUalH HA3bIBACT CJIICAYIOIIUC.

Bo-niepBbIX, MeIMATUBHOE COIJIAIIEHUE JOJKHO COBEpIIAThCS B MUCbMEHHOM dopme. ITO
O3Ha4aeT, 4YTO K JIaHHOMY COIVIAUIEHUIO MOTYT IIPUMEHSThCS BCE TpPeOOBAHMS TIPaXKIaHCKOIO
3aKOHOJIaTENILCTBA K Takou opme caenku. Tak, cornacHo cT. 160 'K PO, cnenka B mucbMeHHOU Gopme
JOJDKHA OBITh COBEpIIEHA IIyTEM COCTaBJIEHUS JIOKYMEHTA, BBIPAXKAIOIIEIO €€ COJepKaHue H
MOANUCAHHOTO  JIMIIOM WJIM JIMIIAMH, COBEPINAIOIIMMHU  CHIEJKY, WIH JOJDKHBIM  00pa3om
YHOOJHOMOYEHHBIMU MMM Juuamu. [Ipm 3ToM B 3akoHe O MeAMalMM HE YKa3aHO, B KakOW HMMEHHO
(mpocToit MM HOTAapHANbHOW) MUCHMEHHOW (opMe MOKHO 3aKII0YaThCs MEIUATHBHOE COTJIAILICHHE.
CrnenoBarenbHO, METUATHBHOE COTJIAIIEHHE CTOPOHBI 3aKJIIOYAIOT B MPOCTOM MUCHMEHHOW ¢opme. B
HOTapHUAIbHOM k€ (hOpMe OHO MOKET 3aKIF0UYAThCI 110 JKETaHUIO CTOPOH.

Heo6xomuMocTh nmuchbMeHHOW (HOPMBI MEAMATUBHOTO COTJIANIEHUS OOYCIIOBIIEHA T€M, YTO CO JHS
€ro MOAMMUCAHUs CTOPOHAMHU IIPEKPAIAETCs MpOoLeaypa MEAUALUU U B HEM OTPaKarOTCs BCE CBEICHUSA,
Kacaroluecs: J1aHHoro crnopa. Kak yxe Obuto 0TME4eHO, MEMAaTUBHOE COTJIAllIEHUE JI0JKHO CO/AEPKATh
CBEIEHUsI O CTOPOHAxX, IPEAMETE CIOpa, IMPOBEACHHOW MpOLEAype MEIHalMH, MEIHUATOpPE, a TaKkKe
COTJIACOBAaHHBIE CTOPOHAMHU 0053aTEIbCTBA, YCIOBUS M CPOKM UX BbioigHeHUs. [Ipu sTom B 3akoHe o
Me/IMaIli HUYeTo He TOBOPUTCA O MOCJIEACTBUAX HECOOIIOIEHUS YKa3aHHBIX BbIlIe TpeOoBaHUi. Mexy
TeM B cooTBeTcTBUHU cO cT. 160 'K P® 3ak0HOM, MHBIMU NPAaBOBBIMU aKTaMHU U COIVIAILIEHUEM CTOPOH
MOTYT YCTaHaBJIMBATbCS JOMOJHUTEIbHbIE TpPeOOBaHUS, KOTOPHIM JOJDKHA COOTBETCTBOBAThH (opma
C/IEJIKU, U IIPEyCMaTPUBAThCS MOCIEACTBUSI HECOOI0IeHUs ATUX TpeOoBaHuil. Ecinu Takue nocnenctsus
HE MpeyCMOTPEHBI, IPUMEHSIOTCS TOCIEACTBUS HECOOIIOICHHUS TPOCTON MUCbMEHHON (OPMBI CIENKH.
Tak, HecoOm0IeHHe TPOCTOM MUCHbMEHHOW (POPMBI CAENKH JIMIIAET CTOPOHBI MpaBa B Cllydae cIiopa
CCBLIATHCS B MOATBEPXKJICHUE CIEIKU M €€ YCIOBHI Ha CBUACTEIbCKHE IOKAa3aHUs, HO HE JIMINAET UX
IpaBa PUBOJANUTH MUCbMEHHBIE U IpyTHUE J0Ka3arenabcTBa (cT. 162 'K PO).

Bo-BTOpBIX, MeMAaTUBHOE COTJIAIlIEHHE JOJKHO COJAEpXkaTh CBEIEHUS O CTOPOHAX, a UMEHHO 00
YYaCTHUKAX CIIOPHOTO ITPaBOOTHOLIEHUSI.

B-TpCTBI/IX, B MCIMATUBHOM COTJIAIICHHUH OOJIXKCH OBITH YKa3aH npeaMeT Criopa, a UMEHHO TO, 11O
IMOBOAY Y€TO BO3HHK CIIOP.

B-ueTBepThIX, B MEAMATUBHOM COTJIAIIEHUH JOJDKHA OBITH OOYyCIOBIIEHA MpOLeAypa MeTualln,
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CBCACHHUA O MEAHUATOPE, a TAKKEC COITIAaCOBAHHBIC CTOpOHaMHU O6H3&TCJ’IBCTB3, YCJIOBUA U CPOKH HX
BBITIOJIHCHU .

Cratbs 12 3akoHa 0 MeIUAIIUK 3aKPETUIIET JIBa BUAA MEIUATUBHOTO COTJIAIICHHUS:

a) MEIUATHUBHOE COIJIAILIEHUE, JOCTUTHYTOE CTOPOHAMHM B pPE3YyJIbTAaTe MPOLEIypbl MEIUalH,
IIPOBEJEHHON IIOCIE IEepEeNadvu CIopa Ha PACCMOTPEHUE CyAa WIM TPETEHCKOIrO Cyla, KOTOPOE MOXKET
OBITH YTBEPXKJACHO CYZOM WJIHM TPETEHCKUM CyJOM B Kaue€CTBE MHUPOBOTO COTJIAIICHHUS B COOTBETCTBUU C
IpolecCyallbHbIM  3aKOHOJATEJIbCTBOM,  3aKOHOAATENbCTBOM O  TpeTedckux  cygax  Jmbo
3aKOHOJATEIbCTBOM O MEKAYHAPOIHOM KOMMEPYECKOM apOUTpaxke.

Cornacao AIIK P® Bompoc 00 yTBEp>KIEHMH MHUPOBOTO COIJIAIICHUS PacCMaTPHBAETCS CYJIOM B
cyneOHoM 3acenaHud. [Ipy 3TOM Cysl KOHTPOJIMPYET 3aKOHHOCTh ATOTO aKTa, a TAaKXKe COOJI0JICHNE TIPaB
U OXPaHSIEMbIX 3aKOHOM UHTEPECOB CTOPOH.

Tak, B . 6 ct. 141 AIIK P® cyx He yTBepkKIaeT MUPOBOE COIJIAIIEHUE, €CJIM OHO IPOTUBOPEUUT
3aKOHY WJIM HapyllaeT IpaBa M 3aKOHHbIe HMHTepechl aApyrux jauil. CornacHo m. 3 ct. 139 AIIK PO
MHPOBOE COTJIAIIEHHE HE MOKET NMPOTUBOPEUUTH 3aKOHY WJIM HAapyllaTh MpaBa U 3aKOHHbIE MHTEPECHI
apyrux auin. CoOmrofeHue 3Toro TpeOoBaHUS SBISETCS HEOOXOTUMBIM YCIOBHEM, OTPaHUYHMBAIOIINM
pacnopsAMTEIbHbIE IEHCTBUS CTOPOH, HAIIPaBJIEHHbIE HA 3aKJII0YEHHE MUPOBOTO corjanieHus. B cBs3u ¢
STUM YKa3aHHBbIE JEHCTBUS OCYHIECTBISIOTCA MOJ KOHTpPOJIEM apOUTPaKHOTO CyJa, KOTOPBIA MpH
paccMOTpEeHHH BOIIpOca 00 YTBEPIKIECHHUH MHUPOBOTO COTJIALICHUS OJDKCH IPOBEPUTH, HE TIPOTUBOPEUUT
JIM OHO 3aKOHY U HE HapylIaeT JIM 3TO COTJIAIICHHE MTpaBa U 3aKOHHBIE HHTEPECHI IPYTUX JIHII.

Taxum 06pa30M, MOXXHO CACJIaTb BBIBOA, 4YTO CyA, YTBCpXKIAasd MCIHATUBHOC COIJIAICHUC B
Ka4ueCTBC MHUPOBOI'0, TAKKE OCYIICCTBIISICT KOHTPOJIb 34 €I'0 3aKOHHOCTBIO.

Kak yxe oTMe4anoch BbIIIE, MO IPOLECCYaTbHOMY 3aKOHONATENBCTBY MHPOBOE COIVIALICHHE
IIpeKpanacT Ipou3BOACTBO MO JEIy, CIEI0BAaTEIbHO, U MEJUATUBHOE COIJIALICHUE, YTBEPKICHHOE KaK
MHPOBOE, TaKKe MPEKpaIlaeT IMPOU3BOACTBO IO Jedny. VcnoaHeHMe MHMpPOBOTO — COTJIAIICHHS
MIPOU3BOJIUTCS CTOPOHAMHM B CaMOCTOSITEIBHOM MOpSAKE Ha J0OpOBOJBHON OCHOBE. DTO ClenyeT W3
cmbicia nonoxeHuit HopM ['TIK P® u nenocpenctseHHo 3akpernieHo B cT. 142 AIIK P®. B ciyudae xe
YKIOHEHUS OJHOM M3 CTOPOH OT HCIIOJHEHUS YCIOBUM MHUPOBOIO COTJIALIEHUS JApyras CTOpPOHa B
COOTBETCTBUM C IOJIOKCHUSMU IIPOLIECCYAIBHOTO 3aKOHOAATENbCTBA MOXKET OOpAaTUTBCS B CyA C
XOJAaTaliCTBOM O BbIJJau€ MCIOJHUTEIBHOIO JIMCTA W MCIOJHEHHE MHUPOBOIO COIJIAlleHus: OyneT
IIPOU3BOJIUTHCS B MPUHYAUTEIHHOM HOPSAIAKE IO OOLIUM MpaBUjIaM UCIIOJIHEHUS PELLIECHUS.

Takum 00pa3zoM, OTCYTCTBHE CTaTed, MOCBALICHHBIX MPHUHYIUTEIBHOMY HCIIOJHEHHIO JaHHOTO
BHUJAa MEIMATHUBHBIX COIVIAIIEHWH B 3aKOHE O MEAMALUH, KOMIIEHCUPYETCS JOCTaTOYHO JAETajJbHOU
KOHKpeTH3alel B HopMax Jpyrux 3akoHojaTenbHbIX akToB (AIIK PO, ITIK P®). B ciyuae
HEOOXOUMOCTH MPUHYAUTEIBHOTO HCIIOJIHEHUS MEAMATUBHOIO COTJIALEHUS, YTBEP)KIEHHOTO B
Ka4yeCTBE MUPOBOI0, CTOPOHBI CMOTYT Pa3pellUuTh 3TOT BOIIPOC;

0) MemuaTWBHOE COTJIANIEHWE 110 BO3HUKIIEMY U3 TPaKIAHCKAX MPABOOTHOIICHHUN CIIOpY,
JOCTUTHYTOE CTOPOHAMH B pe3yjbTare MpoLEeAypbl MeIualuy, MpOBEIeHHON Oe3 mepeaayd cropa Ha
paccMOTpeHHe CyJa WM TPETEHCKOro Cyaa, KOTOpOe IPEICTaBISIeT COOOH TpakKIaHCKO-TIPABOBYIO
CHIEJIKY, HAallpaBJIEHHYIO Ha YCTaHOBJIEHUE, U3MEHEHHE WU MPEKpallieHne MpaB U 00I3aHHOCTEN CTOPOH.
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Cnenyer BCIOMHUTH, 4TO corjacHo cT. 153 'K P® caenkamu Mpu3HAIOTCS AEUCTBUS TpaxiaaH U
IOPUJIMYECKUX JIMLI, HAPABJICHHBIC HA YCTAHOBJICHHE, U3MEHEHHUE WJTU MPEKPaIEHUE TPaKIaHCKUX MIPaB
H 00513aHHOCTEN.

JIro0ast chaenka IpeACTaBisieT COOOM COBOKYIHOCTh OINPECICHHBIX OPUINYECKUX MPU3HAKOB, a
HMMEHHO:

CHENKA SIBIIACTCS IOPUANYECKUM (DakTOM - JEHCTBHEM, T.€. BOJEBBIM aKTOM. A Kak M 00O
BOJIEBOM aKT, CHI€JIKA BKJIOYAET JIBA 3JIEMEHTA: BHYTPEHHIOIO BOJIIO JIMIA, COBEPLIAKOLIEIO CIEIKY, U
BOJICU3BSBIICHHE, T.€. BBIpAXKECHUE BHYTPEHHEH BOJIM BOBHE. 3aKOH O MEAUAIIUU UCXOJUT U3 MPE3yMITLIHUU
(mpeanoaoxKeHus1) COOTBETCTBUS BOJIM U BOJICU3bABIICHUS;

CACJIKA ABJIACTCA [[ef/'ICTBI/ICM TpaxXJaH HW HOPUIWYCCKUX JIMI KaK OCHOBHBIX Y4YaCTHUKOB
PEryjinpyeMbIX I'paxkx1aHCKUM IIPpaBOM OTHOIHCHPlﬁ;

CAeNKa HMMEeT Ielb, T.€. BOJII B CHEJIKE HalpaBlieHa Ha YCTAHOBJICHHE, W3MEHEHHE WU
MpeKpalleHue TPaKJaHCKUX MPaB U 005S3aHHOCTEH.

Baxno OTMCTUTH, YTO K MCAUMATUBHOMY COITIAIICHUIO KaK K CACIKC MOTI'YT IIPUMCHATLHCA ITpaBUJIa
I'paXaaHCKOI'o 3aKOHOAATCJIbCTBA 00 OTCTYIIHOM, O HOBallUH, MPOMICHHWU [J0JIra, 3a4€TC BCTPEYHOI'O
OAHOPOJHOTO TpC6OBaHI/I$I, BO3MCIICHUHU BpEaa.

OrcrynHoe.

OTCTYHHOG ABJIACTCA OJHHUM M3 HHCTUTYTOB, OTHOCUTCIBHO CYIIHOCTH KOTOPOIO B TCOpHUU
rpa’kIaHCKOro 1paBa CyHICCTBYIOT PA3JIMYHBIC TOYKH 3PCHUS. Hert cornacus u B BOIIpOCC 00 OCHOBaHUHU
BO3HUKHOBCHHUA OTCTYIIHOI'O, @ HMCHHO KaKHM JOTOBOPOM ABJIACTCA COINIAIICHHUC 00 OTCTYIIHOM -
PCaJIbHBIM HWJIM KOHCCHCYAJIbHBIM, HNOPOXKIAACT JIM IIpaBa U 0053aHHOCTU COTJIAIICHHE 00 OTCTYITHOM
IMOCJIC HEMOCPCACTBCHHOI'O €ro COCTAaBJICHUA W NOANHUCAHHA, SABJICTCA JIM JAHHOC IIPAaBOOTHOUICHUC
AJIBTCPHATUBHBIM HUJIM OHO OTHOCHUTCS K UHOMY BUIY HpaBOOTHOMCHHﬁ.

HOI[ OTCTYIIHBIM B 6YKBaHI>HOM, HCIOPUIUYCCKOM CMBICIIC TPUHATO IOHHUMATH OHNPCACICHHYIO
IJ1aty, 4ame BCETO JACHBbI'M, KOTOPLIC MpEAJIararoTCsa OJHUM JIMOOM J[JpyTroMy IJIMIOY 3a COIJIaCuc
OTKa3aTbCd, OTCTYIIHUTH OT yero-au6o. B TakoM 3HaueHUU OTCTYITHOC MOXET MMCETH MCCTO U MCKIY
JJMIIaMi, HC CBiA3aHHBIMH KaKMMU-TU00 00s3aTeIbCTBEHHBIMH OTHOIICHUSIMHU. Takoro poaa OTCTYIIHOC
MOTJIO UME€Tb MECTO, HAITPpUMEP, IMPU NPOBCACHUU TOProB, KOT'da Oosee MEJIKHe MOKYIAaTCJIN OTKYIAJINCh
HOI[O6HI>IM 06pa30M ot Oomee KPYIHBIX U COCTOATCIIBHBIX KOHKYPCHTOB.

WNHoe, Oonee y3koe 3HaUYeHHME TepMHHA "OTCTymHOE" MMEETCs B TpakKJaHCKOM mpaBe. CMbICT
OTCTYIMHOI0 COCTOMT B TOM, YTO OHO TpeKpaliaeT 00s3aTeNbCTBO MyTeM MPEAOCTaBICHHS JOKHUKOM
B3aMCH IMMPETYCMOTPEHHOTO MCIIOJHEHUS JAPYTOT0, COTIIACOBAHHOTO C KPEJAUTOPOM HCTIOTHEeHHs (yTUiaTa
JICHeT, Tepefadya MHOTO0 MMYIIECTBA, YCTYNKa MpaBa U T.M.). B 1aHHOM ciyyae OTCTYIHOE BO3MOKHO
TOJIBKO MEXIY JIUIaMH, CBS3aHHBIMH 0053aTeIbCTBCHHBIMU TTPABOOTHOIICHHUSIMH, W SIBJISICTCS BIIOJTHE
JIETAJIbHOU CIIEIIKOM.

ITo maTepuanam apOMTPANKHON MPAKTHKH.

WuauBuayansuble npennpuHuMarenu IlomoBa Axymnuua IlaBnoBna (MII IlomoBa A.IL) n
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Tumodeena Jlro6oBs I1aBmosna (UIT Tumodeena JI.I1.) oOpaTunuce B ApOuTtpaxkHsiii cyn PecnyOnuku
Caxa (SIkyTHs) ¢ HICKOM K OTKPBITOMY aKIIMOHEPHOMY 0OIIecTBY "AKIMOHEPHBIH KOMMEpPUYECKUN OaHK
(OAO "AKB") "Anmazsprudaoask", yrouHeHHbIM B riopsizike cT. 49 AIIK P®, o npusHanuu cornameHus
00 orcrymaoM ot 13 ampenss 2007 r. N 01/07 HemelcTBUTENBHBIM W TMPUMEHEHHH MOCIEACTBHMA
HEJICHCTBUTEIILHOCTH B BHJIE BO3BpaTa HEJIBMKUMOIO MMYIIECTBA - 3MaHUsA Kade rocTHHUILI "XoTTel"
obmeit mmomanpto 98,10 kB. M, wHB. N THU-946, nmurepst 12, '3, pacmonoKeHHOro MO aapecy:
Cynrapckuii ynyc, c. CyHTap, yi. OKTs0pbckas, 1. 23, Kopil. 2.

B kadecTBe TpeThero iMIa, He 3aABISIONIEIO CAMOCTOSTENBHBIX TPEOOBAHUN OTHOCHUTEIBHO
peaAMeTa Cropa, MpuBJIeYeHa WHANBU Y ANIbHBIN NTpeanpuHuMatesb TumodeeBa Pozamus [TaBnosna (U1
Tumodeena P.I1.).

Pemenuem ApOutpaxknoro cyna PecrnyOmumku Caxa (Skytus) ot 20 aBrycra 2008 r. MCKOBBIE
TpeOOBaHUS yIOBICTBOPCHEI.

[TocranoBinennem YerBepToro apOMTPaXKHOTO aAMEIUISIUOHHOTO cyna or 28 oktsaops 2008 r.
pellieHre cy/ia epBoil MHCTaHLIMU OCTaBJIEHO 0€3 U3MEHEHUS.

He cornmacuBmmch ¢ npuHsaThiMU 10 neiy cyaebubimu aktamu, OAO "AKbB "Anmazsprusn6ank”
obparuiiock B DenepalibHbI apOUTpakHBIM Cyn BocTourHo-CHOMPCKOro OKpyra ¢ KacCallOHHOM
XKao00i, B KOTOPOH MPOCUT UX OTMEHHUTb.

Kak monaraer 3asiBUTEIb KacCallMOHHOM KaJoObl, BHIBOJ CYJIOB O HEBO3MOXKHOCTH IMPOU3BECTH
noramenue 3anomkennoctu 3a Il Tumodeesy P.I1. nunamu, He SBIASIOUIMMECS CTOPOHOM MO ClENKE,
SIBJISIETCSI HETPABUIIBHBIM.

[lo ero mHenuto, cygamu He npuHara Bo BHUMaHue cT. 313 'K P®. 3akoHonaTenbCcTBO, a Takxke
YCJIOBHSl KPEAWTHBIX JIOTOBOPOB HE COJEpXaT 3alpera Ha TMepeaady HCIOJHEHHUS, BO3JI0KECHUE
00513aHHOCTH 110 UCTIOJTHEHUIO 0053aTeNbCTBA HA TPEThUX JHII.

Cornamenne 06 orcrynHoMm ot 13 ampens 2007 r. cooTBercTByeT TpeboBanusMm ct. 420, 432 T'K
PO.

3asiBUTENb yKa3bIBaeT HA HapyLIEHHE CyAaMHM HOPM IpolieccyainbHoro mnpasa - cT. 27 AIIK PO
(cropoHBI coryameHuss 00 OTCTYIHOM SBISIIOTCA  (PU3MYECKUMH JIMIIAMH, CHOp HE TOAJIEKUT
paccMOTpeHHIo B apOuTpakHoM cyjne). Kpome Toro, mo MHEHHIO 3asBHUTENS, WUCTUIBI W3MEHWIH
OJIHOBPEMEHHO IIPEAMET U OCHOBAHUE UCKA, YTO SBJIICTCS HAPYLIEHUEM HOPM IIPOLECCYAIBHOIO MIpaBa.

UIT Tumodeena JI.II. u UII TTonmoa A.Il. B 0T3bIBE Ha KAaCCAIIMOHHYIO Kaja00y TOBOJBI 3asIBUTEIIS
OTKJIOHWJIH, YKa3aB Ha X HEOOOCHOBAHHOCTb.

[TpucyTcTByromuid B CyneOHOM 3aceJaHUU TNPEJCTABUTENb 3asgBUTENS KacCAI[MOHHOM >KajoO0bl
MIOATBEPANII €€ TOBOJIBI.

Heno paccmoTpeHo B mopsiake, npeaycMotrpeHHoMm ri. 35 AIIK PO.

PaccmoTpeB  0BOABI  KaccallMOHHOW — ajloObl, MPOBEPUB  MPABHWIBHOCTH  MPUMEHEHHS
Apbutpaxxubim cyaoM PecnyOnuku Caxa (Skytus), YeTBepThiM apOUTPaKHBIM alleUIILUOHHBIM CYJIOM
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HOpPM MAaTepUajJbHOTO U IMPOLECCyaIbHOTO TpaBa, COOTBETCTBHE BBIBOJOB CYAOB (DaKTHUECKUM
OOCTOSITENFCTBAM M HMMEIOUIMMCS  JIOKa3aTeJIbCTBaM IMPH paccMOTpeHHH Jnena, DenepaibHbIHI
apOuTpaxkuslii cya Boctouno-CuOupckoro okpyra NpuxouT K CJIEIYIOIIUM BbIBOJIAM.

CornacHo MarepuanaMm Jeia MEXIY OTBeTYMKOM W TpeTbuM smnoMm - WIT Tumodeesoit P.I1.
3aKJII0YEHBI KpeAUTHBIC J0TOBOPHI OT 23 ceHTsOpst 2005 r. N 344/05 u ot 17 aBrycra 2005 r. N 359/05.

13 anpenst 2007 r. mexxay uctuniamu - UII Tomosoit A.IL., UIT Tumodeeoii JL.IT. u OAO "AKb
"AnMazaprusHOaHK" 3akmroueHo corjamieHue 00 orctymHoM N 01/07, B COOTBETCTBHM C YCIOBHSIMHU
KOTOPOTO HMCTHUIIBl B CUET 33J0JDKEHHOCTH TPETHEro JIUIa MO KPEAWTHBIM JIOTOBOpaM OT 23 ceHTSAO0ps
2005 r. N 344/05 u or 17 amrycra 2005 r. N 359/05 mepemanu B cobctBenHocth OAO "AKDB
"AnmazsprudHOaHK" HEABIKMMOE UMYIIECTBO - 3/1aHUe Kade roctuHHnbl "XoTTei" obmeil miomanpo
98,10 kB. M, uaB. N TH-946, nuteps! 12, ['3, pacnonoxxkennoe no aapecy: CyHrapckuii yiuyc, c. CyHTap,
yi. OxTsa6pbcKas 1. 23, Koprt. 2.

[Tyakramu 1.4, 1.5 cornamieHuss CTOPOHBI OMPENCIHIN O0A3aHHOCTh OTBETYMKA IOCTE
rOCYJapCTBCHHON perucTpaiii IpaBa COOCTBEHHOCTH Ha HEIBMKMMOEC HMYIIECTBO IPOU3BECTH
CIHCAHUE 3aJ0JDKEHHOCTH UCTHII Mepes 0aHKOM M0 KPEAUTHBIM qoroBopaM ot 23 centsiops 2005 r. N
344/05 u ot 17 aBrycra 2005 r. N 359/05 Ha oburyro cymmy 1 006 576 py6. 83 kor.

Cumras, 4To ycioBus corjameHus o6 orctynHoM ot 13 anpenst 2007 r. N 01/07 He COOTBETCTBYIOT
NeicTByroleMy 3aKkoHoAarenscTBy, nockonbky y MII Ilonmosoit A.IT. u UII Tumodeeoit JI.II. nepen
0aHKOM OTCYTCTBYET 0053aTeNIbCTBO 1O KPEAUTHBIM JoroBopam oT 23 centsiops 2005 r. N 344/05 u ot 17
asrycrta 2005 r. N 359/05, uctuiel 00paTHiIiCh B apOUTPaXHBIN Cy/1 C HACTOSIINM UCKOM.

Bospaxast npotuB 3asBieHHbIX Tpeboanuii, OAO "AKbB "Anma3zsprusnbank" ykazano Ha TO, YTO
rpaXJaHCKOE 3aKOHOJATEIhCTBO HE 3alpelacT NpeKpamieHne o00sf3aTeNIbCTBA JOJDKHHKA TPETHUMHU
munamu. CropHOe corjiamieHue 00 OTCTYIMHOM 3aKII0Yalloch MO BOJICU3BSBICHUIO UCTHUI] M MPEKPATUIIO
obs3arenscTBO UIT Tumodeenoii P.I1.

HccnenoBaB TOBOJBI U BO3PaKEHUS CTOPOH, MPEICTABICHHbIE UMHU J0Ka3aTeNbCTBA, CYJ IMEpPBOM
WHCTAHINH, PyKOBOJCTBYsICH TpeboBanusmu ct. 307, 308, 409 'K P®, npusHan ucKoBbIE TPeOOBAHHS
MOJJIKAIUMHU YIOBIIETBOPEHUIO.

Cyn mepBoil MHCTAaHLIMKM HMCXOJWJ W3 TOTO, YTO WCTHUIBI HE SBIISJIUCH CTOPOHOW 0053aTEbCTB,
BO3HUKIINX HAa OCHOBAHUHU KPEAUTHBIX 10TOBOpoB OT 23 ceHTs10pst 2005 r. N 344/05 u ot 17 aBrycra
2005 r. N 359/05, v He MOTYT NPEKPaTUTh 00A3aTEIBCTBO TPETHETO JIHIA TOCPEACTBOM MPEIOCTABICHHUS
orcTynHoro. Ha MomeHT 3akitodeHust cropHoro coriamenus o6 orcrynHom y UIT Tumodeesoii P.I1.
OTCYTCTBOBAJIM 00sA3aTeNbCTBA IO BO3BPATy KpEIUTa, €ro IMPEeKpalleHue IMOCPEACTBOM OTCTYIHOIO
ABJIsIETCSA OECIIPEIMETHBIM.

YeTBepThiii apOUTPaKHBIN aNeUIALMOHHBINA Cy/ COTJIACHIICS C BBIBOJIAaMHU CyJa NEpBOM MHCTaHIUH,
yKa3aB Ha TO, 4YTO CTOPOHAaMH II0 COTJIAIIEHHIO 00 OTCTYIHOM [OJDKHBI OBITh CTOPOHBI I10
MEPBOHAYAIBHOM CHENKE.

®denepanbHbIil apOuTpakHblii cys BocTouno-CuOupckoro okpyra cuutaer ookanyemble Cy1eOHbIe
aKThl 3aKOHHBIMU 1 0O0CHOBaHHBIMHU.
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B cuny cr. 409 I'K PO, mo cormameHdr CTOPOH OO0S3aTEIbCTBO MOXKET OBITh IMPEKpPAIIECHO
MPEeA0CTaBICHUEM B3aMEH UCIIOJIHEHUSI OTCTYIHOrO (yIiara JeHer, rnepeaaya UMyIecTBa 1 T.11.).

Cornamenue 00 OTCTYIHOM MOPOKAAET IPaBO JOJDKHMKA HA 3aMEHY UCIIOJIHEHUS M 00S13aHHOCTb
KpEIUTOpA NPUHATH OTCTYITHOE.

OTCTyrIHoe - OJUH U3 crmoco0oB IIpCKpalICHUs 00s13aTeNILCTBA 110 COTJIAIIEHUIO CTOpPOH. CMpICH
OTCTYIIHOI'O COCTOUT B TOM, 4YTO B3aMCH IICPpBOHAYAJILHO YKa3aHHOI'O B 00s13aTeNbCTBE npeamera
HCIIOJIHCHUA IMPECAOCTaBIACTCA HHOM npeaAMET HCIIOJIHCHUS. OTCTyrIHoe SIBIISICTCA ILIATOM 3a OTKa3 OT
HCIIOJIHCHUS, YKAa3aHHOT'O B IICPBOHAYAJIbHOM 0651321TCHBCTB€, CpCaACTBOM OCBO60)K[[GHI/I$I JOJDKHHUKA OT
H606XO,Z[I/IMOCTI/I COBCpHIaTh IEPBOHAYATIBHOC UCIIOJTHCHHUC.

[TockonbKy CTOPOHOI MO cornamieHuto 06 orcrynHoM ot 13 ampens 2007 r. N 01/07 nomkHUK He
ABJISUICA, CyJaMM IE€pBOM M aleUIILUOHHOW WMHCTAaHLUUI NPaBOMEPHO YCTaHOBJIEHO, YTO yKa3aHHOE
COIJIALLIEHUE SIBJIIETCS HEAEHCTBUTEIbHBIM Kak npoTtusopeyaniee ct. 409 'K PO.

B cootBerctBum co ct. 168 'K P® cnenka, He coOoTBeTCTBYIOIAs TPEOOBAHUAM 3aKOHA MU MHBIX
MPaBOBBIX aKTOB, HUYTOXKHA, €CJIM 3aKOH HE YCTAaHABIIMBACT, YTO TaKas CJeJKa OCIOpUMa, WIH HE
MpeyCMaTpUBAET UHBIX MMOCIEICTBUN HAPYIICHUS.

HeﬂeﬁCTBHTGHBHaﬂ CACJIKa HC BJICYCT IOPUINICCKUX HOCJIGI[CTBI/If/'I, 34 UCKIIIOYCHUEM TEX, KOTOPHLIC
CBA3aHBI C €€ HeﬂeﬁCTBHTeHBHOCTBIO, nu HeﬂeﬁCTBHTeHBHa C MOMCHTA €€ COBCPLICHUS.

[Tpr HENEHCTBUTEIBPHOCTH CICTKH KaXKlash U3 CTOPOH 00si3aHa BO3BPATHTH JIPYTOM BCE TIOTYYCHHOE
IO CJIEJIKE.

[TpusznaB cormamenue o6 orcrymHoMm ot 13 ampens 2007 r. N 01/07 HeneHCTBUTENBHBIM, CYA
MIPaBOMEPHO MPUMEHUJ MOCIEACTBHS €r0 HeJIeHCTBUTEIBHOCTH, 00513aB OTBETUYMKA BO3BPATHTh UCTHIIAM
MOJTYYEHHOE 110 HEJIEHCTBUTEILHOM C/IeNIKe moMelieHrne kade roctuHuibl "Xorrei".

TakuM 00pazoM, HOPMBI MATEPUAIBHOTO IpaBa MPABWJIBHO MPUMEHEHBI CyJaMU MpPH NPUHATAU
Cy/1IeOHBIX aKTOB IO JEIY.

@DenepanbHblil  apouTpaxkubii ¢yl BocrouHo-CuOHpCcKOro okpyra HE TNPUHUMAET JOBOJBI
3asIBUTEIIS O HAPYIISHUH CyaMH HOPM ITPOIIECCYalTbHOTO mpasa - crateit 27 u 49 AIIK P®.

B coorBerctBun co cr. 27 AIIK P® apOutpaxHoMmMy Cyay HOJBEIOMCTBEHHBI Je€la IO
SKOHOMHUYECKHM CIIOpPAaM U JIPyTHE JEJa, CBA3aHHBIE C OCYLIECTBICHUEM MPEIIIPUHUMATEIBCKON U NHOU
OKOHOMUYECKOH JEATEIBHOCTH.

ApOuTpakHbIE CYyJIbl pa3peliatoT YIKOHOMUYECKUE CIIOPBHI M PACCMaTPUBAIOT MHBIE Jiea C yYaCTHEM
OpraHu3anui, SIBJISIFOLUXCSL IOPUINYECKUMHU JIULAMHU, IpaK/JaH, OCYLIECTBIISAIOIINX
MpeNNPUHUMATEIbCKYIO AESITeNbHOCTh 0e3 00pa3oBaHUs IOPUAMYECKOTO JIMIIA U HMEIOLIUX CTaTyc
WH/IMBUYAIbHOTO MpPEANpUHUMATENS, NPUOOPETEHHbI B YCTAaHOBJIEHHOM 3aKOHOM TOpsJKe, a B
ciyyasix, npeaxycMotrpeHHbIX AIIK P® u wnbiMEU denepalbHBIMUA 3aKOHAMH, C ydacThueMm Poccuiickoit
@enepanun, cyobexkToB Poccuiickoit denepanuy, MyHUIMIATBHBIX 00pa30BaHUM, TOCYAapCTBEHHBIX
OpraHoB, OPraHOB MECTHOTO CaMOYIPAaBJIEHUS, MHBIX OPraHoB, JAOJDKHOCTHBIX JIHI, OOpa3oBaHUMU, HE
MMEIOIIMX CTaTyca IOPUAUYECKOrO JIMLA, W TpPaXKJaH, HE HUMEIIIUX CTaryca WHAWBUILYAIBHOIO

www.consultant.ru Crpanura 162 u3 185
HaJeKHasl MPpaBoBas NMOAAECPIKKA


http://www.consultant.ru/
http://www.consultant.ru/
https://login.consultant.ru/link/?req=doc&base=RZR&n=122802&date=20.02.2021&dst=101949&fld=134
https://login.consultant.ru/link/?req=doc&base=RZR&n=122802&date=20.02.2021&dst=101949&fld=134
https://login.consultant.ru/link/?req=doc&base=RZR&n=122802&date=20.02.2021&dst=100953&fld=134
https://login.consultant.ru/link/?req=doc&base=RZR&n=131673&date=20.02.2021&dst=100166&fld=134
https://login.consultant.ru/link/?req=doc&base=RZR&n=131673&date=20.02.2021&dst=100282&fld=134
https://login.consultant.ru/link/?req=doc&base=RZR&n=131673&date=20.02.2021

"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

MpealpuHUMATENS (Jlaee - OpraHu3aluy U TpaxiaHe).

[TockonbKy Ha MOMEHT OOpalieHusi B apOMTPAKHBIM CyJ C HACTOSIIMM HCKOM HCTHUIIBI MMENH
CTaTyC WHJMBUAYAJbHBIX NpPEANPUHHUMATENICH, YTO MOATBEPKIAETCS Marepuaiamu Jiejla, OTHOUICHUS
CTOPOH CBSI3aHBl C OCYLIECTBJICHHEM MPEIIPUHUMATEIBCKON JESITEIbHOCTH, apOUTPaXHBIH CyI
IIPAaBOMEPHO PACCMOTPEII CIIOP IO CYILIECTBY.

He namen noarBepkIeHus JOBOJ 3asSBUTENS KacCallMOHHOM »KajloObl O HAPYIICHUHU CyJIOM IEepBOM
uHctaHuu ct. 49 AIIK PO.

[Tpu Takux 0OCTOATENBCTBAX CyZeOHBIC aKThI 110 AETy B COOTBETCTBHH C 1. 1 4. 1 cT. 287 AIIK PO
[OJyIeXkKaT OCTABJICHUIO 03 U3MEHEHUS.

B cootrBerctBum co cr. 110 AIIK P® pacxomasl mo yruiare rocyJapCTBEHHON MOILIMHBI 3a
paccCMOTpeHHE Jejla CyJOM KACCAlMOHHOM MHCTAHIMM TOAJIekKAT OTHECEHUID Ha 3asBUTEIIA
KacCallMOHHOM Kasl00Bbl.

PykoBonctBysich cT. 286 - 289 AIIK P®, ®enepanbHbiii apdutpaksblii cyq Boctouno-Cubupckoro
okpyra noctaHoBwi: pemenue ot 20 aBrycra 2008 r. Apourpaxnoro cyaa Pecyonuku Caxa (SkyTus),
[TocranoBnenue ot 28 okTsa0psa 2008 r. YerBepToro apOUTPa)KHOTO ameUISIMOHHOTO cynaa mo aery N
AS58-2216/2008 octaBuTh 0€3 U3MEHEHHUSI, KACCALIMOHHYIO K00y - 0€3 yI0BIETBOPEHHS.

Mepb! 110 mpHOCTaHOBIICHUIO UcHoaHeHus pemieHus ot 20 aBrycra 2008 r. ApOuTpa)kHOro cyna
PecnyOomukun Caxa (Skytus), Ilocranosnenust or 28 oktsaops 2008 r. YUerBeproro apOUTpaxHOTO
aneyIsuoHHoro cyaa mo neny N A58-2216/2008, ykazannsle B Omnpenenenun DenepanbHOro
apoutpaxknoro cyna Bocrouno-Cubupckoro okpyra ot 20 HostOpst 2008 1., oTMEHUTH <234>.

<234> TloctanoBnenue denepanpbHoro apoutpaxkHoro cyaa Boctouno-Cubupckoro okpyra ot 17
nexabps 2008 r. N A58-2216/08-d02-6329/08.

I/ITaK, COBCpHIAA UCITOJIHEHUC ITYTEM OTCTYITHOT'O, JOJZKHUK C COTJIACUs KPEAUTOPA OTKYIIACTCA U OT
Jojara u 00513aTeNILCTBO MCXKAY JOJDKHHUKOM HW KpPCAUTOPOM MPCKpaAACTCsa KaK HMCIIOJIHCHHOC
HaaJaexXalulnum 06pa30M. HpI/I 9TOM 00s3aTeIbCTBO npekpamacTca HE B MOMCHT IOOCTHIKCHUS Cro
Y4aCTHUKaMH COIJIAlICHHUA 00 OTCTYIIHOM, 4@ B MOMCHT NPCAO0CTABJICHUA JOJDKHUKOM KPECAUTOPY HOBOI'O
HUCIIOJTHCHU A (KOTOpOC 0 CTOUMOCTH MOJKET HE TOJIBKO OBITh MEHBIIIE NEPBOHAYAJIBHOT'O UCITIOJIHCHUA, HO
" COBIIaJaTh C HUM U JaXC IMPCBbIIIATD CFO).

Jo npunsatus ['K PO B oreyecTBEeHHOM Ipa)IaHCKOM IpaBe HauOoJiee pacpOCTpaHEHHOU Oblia
CHTyalMs, KOTJa 3HAa4€HHE OTCTYMHBIX JIEHET, OTCTYIHOTO, IO O0COOOMY COTJIAIIEHUIO CTOPOH
NPUIABAJIOCH 3a/1aTKy, BHOCHMOMY IIpH 3aKJIIOUYEHUH J0TOBOpa. Bocmonb3oBaThess OTCTYNHBIM MOTJa
mobas u3 ctopoH. [Ipu sTOM, eciu TpaBOM Ha O0TKa3 (OTCTYIUICHHE) OT 00s3aTEIHCTBA BOCIIOIL30BAIACh
CTOpOHa, JIaBIlasi 3aJIaTOK, OHA €ro Tepsyla U TEM CaMbIM 00s3aTeNbCTBO MpeKpamianock. Ecnu 00 oTkaze
(oTcTymieHur) OT o0s3aTenbCcTBa 3asBlsAja CTOPOHA, IOJY4YMBIIAs 3aJaTOK, OHa JOJDKHAa Obula
BO3BPATUTh €TO B JIBOMHOM pa3Mepe CBOEMY KOHTPAreHTy.

Ucxons u3 moustus orcrynHoro (ct. 409 I'K P®), ero ornuume OT 3agaTka 3aKiIO4aeTcsi B
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cienyomeM. Bo-niepBbIX, "...CMBICIT OTCTYITHOTO COCTOMUT B HA/ICJICHUH JOJDKHUKA C COTJIAcUsSl KPEAUTOPa
BO3MOXXHOCTBIO, COXpaHsisi B OCTaJbHOM O00S3aTeNbCTBO, 3aMCHHTH TEPBOHAYAIBHBIA TPEIMET
ucnosHeHus: ApyruM" <235> T.e. mpeAoCTaBICHUEM OTCTYIHOTO MpeKpaliaercs 00s3aTeNIbCTBO, a HE
JIOTOBOP, IIO3TOMY BCTPEUHOE 0053aTEIbCTBO COXPAHSIET CBOIO CHITY.

Koncynprantlntoc: npumedanue.

KommenTtapuii k I'paxmganckomy koaekcy Poccuiickoit deneparuu, yactu nepsoi (mox pea. O.H.
CamukoBa) BKIIOYeH B MH(opManuoHHb 0aHk cornacHo nyOnmukanuu - KOHTPAKT, UHOPA-M,
2005 (3-¢ u3manue, UCIpaBIEHHOE, IIEPEPAOOTAHHOE U TOMOTHEHHOE).

<235> KommenTtapuii k ['paxpanckomy konekcy Poccuiickoii ®enepanuu, 4acTu IepBOH
(nocrareiinbiit) / [lox pen. O.H. CagukoBa. M.: UHOPA-M, 1998.

Bo-BTOpBIX, TpH NPENOCTaBICHHH OTCTYIIHOTO KpPEOUTOp IMOJyd4aeT OT JAODKHHUKA TO, 4YTO
PaBHOIICHHO HCIIOJHEHUIO 0053aTeNnbCcTBa, T.€. YCIOBHO MOXKHO TOBOPHUTH, YTO O00S3aTEIHCTBO
MpeKpamaeTcsi ero ucrnoiHeHueMm. [Ipu mpuMeHeHUM 3agaTKa B Cllydae HEUCIOIHEHUS TOJKHHUKOM
JIOTOBOpA KPEIUTOp TMOJIy4aeT JHIIbL CYMMY 3a/JaTKa, MOJyYeHHE KOTOPONM HHKAaK HE MOXET ObITh
MPUPABHEHO K HCHOJHEHHIO 00f3aTeNbCTBA, KOTOPOE MPEKpalaeTcsi B pe3yJbTaTe pacTOPIKEHUS
JI0TOBOpA.

B-TpeTbux, mnpenocraBieHueM OTCTYIHOTO MCKJIIOYACTCS BO3MOXHOCTb B3bICKAHHs YOBITKOB, Tak
KaK IpaBa KpeauTopa He HapywatoTcs. YTo Kacaercs 3ajarka, TO Takas BO3MOXXHOCTb CYILECTBYET,
IIOCKOJIBKY TIPOUCXOAUT HEUCIIONIHEHUE O005A3aTeNIbCTBA U KPEAUTOP MOXKET TpeOOBaTh BO3MEILEHUS
YOBITKOB, €CJTH CTOPOHBI HE JOTOBOPHIIUCH 00 MHOM (11. 2 cT. 381 'K P®). IMmeHHO nuCTIO3UTHBHOCTHIO
a63. 2 m. 2 c1. 381 'K P®, cornmacHO KOTOpOMY CTOPOHBI MOTYT HUCKJIIOYHUTH BO3MELICHHE YOBITKOB,
HEKOTOpBI€ IMBMWJIUCTHI OOOCHOBBIBAIOT OLIMOOYHOE MHEHHE O TOM, YTO 33JaTOK MOXKET SBISATHCS
OTCTYNHBIM <236>.

<236> Bockpecenckas E.B. IIpaBoBas mnpuposa OTCTYNHOTO Kak OCHOBaHHUS MpeKpalieHHs
IpaX/1aHCKO-TIPaBOBbIX 00s13aTeNbCTB // 3akoHbl Poccuu: onbIT, aHanus, npaktuka. 2011. N 3.

HccnenoBanue OTCTYIHOTO Kak croco0a IMpeKpauieHus: o0s3arenbcTBa OyAeT HEMOJIHbBIM, €CIH He
0003HAYHThH €r0 OCHOBHBIE KBATU(DHUIIUPYIOIINE TPU3HAKU:

a) corjameHue o0 OTCTYIHOM IO CBOEH IOPUIUYECKOM MPHUPOJE SBIAETCS KOHCEHCYaJIbHOM
CHENKOM, a MWMEHHO Takas CJeJIKa BCTyNAeT B CHWJIy C MOMEHTa 3aKI4YCHHs CTOPOHAMU
COOTBETCTBYIOIIEro coryamieHus. Kpome Toro, B JaHHBIH MOMEHT TepsieT CHIIy IepBOHauYaIbHOE
0053aTENIbCTBO M C O3TOrO0 BPEMEHH KPEOUTOp MpHOOpeTaeT NpaBo TpeOOBaHUS MPEIOCTaBICHUS
COINIACOBAHHOT'O OTCTYITHOTO, a JOJDKHUK - 00SI3aHHOCTh TaKO€ OTCTYITHOE IPECTaBUTh.

B HacTosiiee Bpems JaHHas TOYKa 3pEHMs HAlllJla CBOE OTPa)X€HHE M B CyAeOHO-apOUTpPaKHOM
MIPaKTHKE.
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IIo maTepuajiamM apOMTPAKHOM NMPAKTUKH.

O0s3aTeIBLCTBO MMpEeKpamacTcd ¢ MOMCHTA IMPECAOCTABJICHUA OTCTYITHOI'O B3aMCH HMCIIOJIHCHUSA, a4 HC
C MOMCHTa JOCTHXKCHHA CTOPOHAMU COTIJIAICHUA 00 OTCTYIIHOM. Cornaiienue 00 OTCTYIIHOM IMOPOXKOacT
IMpaBoO JOJLDKHUKA HA 3aMCHY UCIIOJIHCHUA U 00s13aHHOCTh KpeauTopa IMpUHATb OTCTYITHOC.

Kommepueckuii 6ank (mayee - 6aHK) oOpaTuiics B apOUTPaKHBIM CyJ ¢ UCKOM K aKI[MOHEPHOMY
o0mecTBy (nanee - oOLIECTBO) O B3BICKAHUM 3aJI0JDKEHHOCTH IO KPEJUTHOMY JOTOBOPY B CBSI3U C
HEHCIIOJIHEHHEM JOJDKHUKOM COTJIAIICHUSI 00 OTCTYITHOM.

Kak cnemoBano u3 maTepualoB jenia, MEXAY CTOPOHAMU ObUI 3aKJIIOUEH KPEIUTHBIM J0roBOD,
OJIHAKO OOIIECTBO CBOIO O0S3aHHOCTH IO BO3BPATY CyMMBI KpeIUTa U yIjiaTe MPOILEHTOB HE HCIIOIHUIIO.
B cBsizu ¢ 3TUM CTOpPOHBI 3aKJIIOUMIIM COTJIAIlIEHHEe 00 OTCTYHMHOM, B KOTOPOM IPEIYyCMOTPEIH MPaBO
oO11ecTBa B3aMeH UCIOJIHEHUS IepeiaTh 0aHKY OIpe/ieIeHHOE UMYIIECTBO. [I0CKOIbKY OTBETUHK CyMMY
KpeauTa He BO3BpATHJI, POLIEHTHI HE YIUIATUJI, OTCTYIIHOE HE IPEIOCTaBUJI, UCTEL oOpaTUiCs B Cy[ 3a
3aIUTON CBOUX IPaB.

OTtka3biBasi B yJOBJIETBOPEHUH UCKOBBIX TPEOOBAHMM, Cy1 TIEPBOM MHCTAHIIMU COCIIAJICS HA TO, YTO
3aKJIFOYEHHUEM COIJIalleHUs 00 OTCTYIHOM 00s3aTeNnbCcTBa OOIIECTBA MO KPEAUTHOMY JOTOBOPY
MIPEKPATUIUCH U Yy OaHKa OTCYTCTBYET MPaBo TPeOOBAHUS YIUIATHI CyMMBI KpeIuTa U MporeHToB. [locie
3aKJIIOUEHHUsl COIVIalleHUs] 00 OTCTYmHOM UCTell BIpaBe TpeboBaTh OT OTBETYMKA HCIIOIHHUTH
00513aTeNbCTBO B HAType: MepenaTh UMYIIECTBO MO0 JAaHHOMY coranieHnto. HencrnonHnenune odmiecTBom
cornameHuss o0 OTCTYNIHOM CIeyeT pacleHWBaTh KaK HapylleHHEe o00s3aTeNbCcTBa, BICKYIlee
OTBETCTBEHHOCTH B COOTBETCTBUU ¢ HOpMamu 171. 25 'K PO.

Cy,[[ KacCallMOHHOM MHCTAHIIMHA OTMEHUII peuiceHue cya 1o CJIcayrmnuM OCHOBAHUAM.

Cornacno cr. 409 'K P® no cornameHnto CTOpoH 0053aTeIbCTBO MOXKET OBITH MPEKPAIIEHO
MPEJOCTaBIEHUEM B3aMEH HCIIOJIHEHUs] OTCTYNHOro (ymjaTra JAeHer, Iepejada HMMYyIIecTBa U T.II.).
PasMep, CPOKH U MOPAAOK NPCAOCTABICHUA OTCTYITHOTO YCTAHABJIMBAIOTCA CTOPOHAMM.

N3 cmeicna cr. 409 'K P® cnenyer, 4ro cornameHue 00 OTCTYIIHOM HE HpeKpalaer
oOsi3arenscTBa. s mpekpaiieHusi 00s3aTeNbCTBa 10 OCHOBAHUIO, MPEAYCMOTPEHHOMY Ha3BaHHOM
crateeil Konekca, HeoOXOAMMO HajdMuue COrJAlleHUs 00 OTCTYHHOM M HCIIOJHEHHE JaHHOTO
COTJIALLIEHUS, BhIpaykarolieecs: B paKTHYECKOM MPEIOCTABIEHUN OTCTYITHOTO.

OneHuBas BBIBOJBI CyJa NEPBOM HMHCTAaHIMM M COIJIALIEHWE CTOPOH 00 OTCTYIHOM, CyI
KAaCCallHOHHONW HWHCTaHIMU TOAYEPKHYJ, YTO C MOMEHTAa 3aKJIIOUEHUS COIIalleHUs 00 OTCTYHHOM
BO3HHUKAET IPaBO JOJDKHUKA HAa 3aMEHY MCIIOJHEHMS U 00S3aHHOCTh KPEIUTOpa MPHUHATH OTCTYITHOE.
Cornamenue 00 OTCTYIIHOM HE CO3JaeT HOBOM 0OS3aHHOCTHU JIOJKHMKA, CIENI0BATEIbHO, HE MOPOXKIAET
npaBa TpeOOBaHUS KpeAMTOpa MpPEJOCTaBUTh OTCTynHoe. Ilpu HeucmonHeHWM corjameHus o0
OTCTYIIHOM B ONPEJEJIEHHBbIII CTOPOHAMHU CPOK KpEOUTOp (MCTEel) BIpaBe MOTPeOOBaTh HMCIIOIHEHUS
NEePBOHAYAILHOTO 0053aTEeNIbCTBA U TMPUMEHEHUS K JOJDKHHUKY MEp OTBETCTBEHHOCTH B CBSI3U C €ro
HEHCIIOJTHEHUEM.

Taxkum o6pa3zom, 0053aTeILCTBO 00IIECTBa BO3BPATUTh CYMMY KpEIWUTa M YIUIATHTh MPOLEHTHI HE
MIPEKPATUIIOCh, TOITOMY OTKa3 OAHKY B HCKE HEOOOCHOBAH.
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[TockonpKy MpH pa3pelieHuH cropa Cya MepBOMl WMHCTAaHIMM HENPaBUIBLHO MPUMEHWI HOPMBI
MaTepHabHOTO MpaBa, HE MPOBEPHJ NPEACTABICHHBIM HCTIOM pacdeT 3aJ0DKEHHOCTH, JeNo ObLIO
HAaMpaBJICHO HA HOBOE PACCMOTPEHHUE B TOT K€ Cyl1 <237>.

<237> Ilynkt 1 undopmanmonnoro nuceMa [Ipesnnnyma Beiciiero Apoutpaxuoro Cyna PO ot 21
nexabpst 2005 1. N 102 "OO30p NpakTUKA TNPUMEHEHHUS apOUTpaXHBIMU cynamu ctatbu 409
I'paxxnanckoro koaekca Poccuiickoit @enepannn’.

Mexay TeM BONpOC O TOM, SIBJISETCS JU COIJIalleHHEe OO0 OTCTYIHOM KOHCEHCYalbHOH WM
peanbHOM CIEIKON, OCTAETCS TUCKYCCUOHHBIM.

JleiicTBUTENBHO, B OONBIIMHCTBE CIIy4YaeB AJS OTHECEHHs TOTO WJIM MHOTO JOrOBOpa K peallbHbIM
WJIA KOHCEHCYaIbHBIM HEOOXOAMMO 0OpaTHTHCS K pACCMOTPEHHIO IpeIMeTa 00513aTebCTBA.

Tak, ecnmu mnpeaMeTOM TMPABOOTHOILIEHUS SBISAIOTCS pPabOThl WM YCIYTH, JOOTOBOp OyIeT
KOHCEHCYaJIbHBIM, TIOCKOJIBKY YKa3aHHbIC IEHUCTBUS TOJAPA3yMEBAIOT HEKOTOPYIO MPOTSHKEHHOCTH BO
BpeMeHH. B ciyuae ecnu peub HAET O MPEeI0CTaBICHUH OMPEeIEHHON BEIIH, TOTOBOP MOXKET CUUTATHCS
3aKJIIOYEHHBIM KaK B MOMEHT €€ mepenayu (peajbHbI JOrOBOp), TaK M C MOMEHTA JOCTHIKEHUS
CTOPOHAaMH COTJIAIlIEHUs! (KOHCEHCYallbHBIM noroBop). TakuM o0pa3oMm, eciu MPU3HATh, YTO MPEAMETOM
COTJIAlIeHUs] 00 OTCTYIMHOM SIBJISIFOTCS TOJIBKO BEIM, TO JOIYCKAeTCs BO3MOXXHOCTH CYIIIECTBOBAHUS
peaIbHOM MOJIENN OTCTYITHOTO.

Pasnornacus mo moBOgy TOTO, SIBJISICTCSI JIM COTJIAIIEHHE 00 OTCTYITHOM KOHCEHCYaJIbHBIM WU
pealIbHBIM, TAaK)Ke CBSI3aHBI C OTOXIECTBICHHEM MOMEHTA 3aKJIIOUEHHUsl COTrjamieHusi 00 OTCTYIHOM C
MOMEHTOM HCIIOJHEHUSI MOPOXKICHHOTO MM IPAaBOOTHOLIEHUS. B pe3ynbTaTe HEKOTOpPHIE AaBTOPBI
CBSI3BIBAIOT TMPEKpalIeHHE MEPBOHAYAILHOTO 00s53aTENbCTBA C MOMEHTOM 3aKIIIOUEHUsI COTJAlIeHus 00
OTCTYITHOM.

CrnenyeT corinacuTbesi C TEMU aBTOPaMH, KOTOPbIE MIPEIaraloT pa3aniaTh MOMEHT BOSHUKHOBEHUS
CHEJIKM 1 MOMEHT €€ UCIIOJTHEHU <238>.

<238> banuer B.B. O6s13aTe1bCTBO, OCTI0KHEHHOE YCIOBUEM 00 OTCTYITHOM (3aMEHE UCTIOJTHEHU).
M., 2005. C. 12.

Ecnu mpoananusuposats cT. cT. 432 u 433 'K P®, MoxxHO clenath BBIBOJ, YTO B JEHCTBYIOIIEM
TPKJAHCKOM 3aKOHOJATENIbCTBE 3aKpEIUIeHAa TMPE3YMINIHs KOHCEHCYyaJlbHOCTH JOroBopa. Tak, B
cootBeTcTBUM ¢ M. | cT. 432 'K P® poroBop cuurtaercs 3aKIIOYEHHBIM, €CJIA MEXIy CTOPOHAMH B
TpeOyeMol B TOIeKAIINX CIIydasX (opMe JOCTUTHYTO COTJIAIICHHUE TI0 BCEM CYIIECTBEHHBIM yCIOBUSIM
JIOTOBOpa, U TOJBKO €CITU B COOTBETCTBUM C 3aKOHOM JUIS 3aKJIIOUEHHUS JOTOBOpa HEOOXOoIMMa TaKxkKe
repeaadya MMYIECTBa, JIOTOBOP CYUTAECTCS 3aKIIOUYEHHBIM C MOMEHTa TEepeladyd COOTBETCTBYIOIIETO
umyniectBa (1. 2 ct. 433 'K P®). Uto kacaeTcsi HEOCPEACTBEHHOTO UCIIOJIHEHUS YCIIOBUM JIOTOBOpPA, TO
9Ta CUTYaIHs HAaXOJIUTCS 3a MPEeIIaMH €T0 3aKJIFOUYCHHS.

B cBsa3u ¢ atuM NpeaAOCTABJICHUC OTCTYIMHOI'O B3aMCH HUCHOJHCHHUA ABJIACTCA OCHOBAHUCM
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IMpEKpalCHUs IIEPBOHAYAIIBHOI'O 00513aTeNIbCTBA U UCIOJIHEHHEM 3aKJIFOUEHHOM CACIKHN 00 OTCTYIIHOM B
MopAaKe, COrjiaCOBaHHOM CTOpOHAaMH. HGHpeI[OCTaBJIeHI/IC JKC OTCTYIHOI'0 BJICUCT HC BO3HUKHOBCHHUC
HOBOI'O 065[33TCJ'II)CTB3, a COXpaHCHHEC II€PBOHAYATIBHOI'O 065[3aTCJ'IBCTBa, C OCJIbI0 IPCKpallCHUA
KOTOPOro 3aKJI0YaIoCh COIIalICHUEC 00 OTCTYIIHOM;,

0) coryamieHue 00 OTCTYITHOM SIBJISIETCSI BO3ME3JHBIM JOTOBOPOM, YTO IPEANoOJaracT Hajludue
BCTPEYHOTO IPEIOCTABICHHUS, KOTOPOE MOJYy4aeT CTOPOHA 3a MCIIOJHEHHE BBITEKAIOIIMX M3 JIOTOBOpa
ob0si3anHOCTel. C 3TOM TOYKM 3pEHMS, HAa KaKMX Obl OCHOBAaHHUAX (BO3ME3AHOW MM OE3BO3ME3THOM
C/IETIKE) HU OCHOBBIBAJIOCH MPABO KPEAUTOPA TPEOOBATH OT JOJIKHUKA UCTIOTHEHHSI 110 TIEPBOHAYAILHOMY
00s13aTeIbCTBY, COIJIAIEHHEe OO0 OTCTYIMHOM Bcerga OyJeT WMETh BO3ME3JHBIM XapakTep, TaK Kak
MpeAyCMaTpUBAET Mepeady AOHKHUKOM ONpeleIeHHON WMYIIECTBEHHOM IEHHOCTH (OTCTYIMHOTO) B
0OMEH Ha 0TKa3 KpeauTopa OT IpaBa TPeOOBATh UCIIOJHEHHUS ITEPBOHAYAIBHOTO 0053aTEIIbCTBA;

B) COIIalIeHHe 00 OTCTYITHOM MOXKET OBITh KaK OJHOCTOPOHHHM 0053aTeIbCTBOM (KOTJa y OJHOM
U3 €ro CTOPOH €CTh TOJIbKO IpaBa, a y APYroi - TONbKO 00s3aHHOCTH. Takas CUTyalus 4Yalle BCEro
CKJIa/bIBAaeTCSl B TEX CIlyyasX, KOrja IEepBOHAaYaJlbHOE O0O0SA3aTENbCTBO IO KaKUM-IMOO NpPUYMHAM
HapyIeHO JIOJDKHUKOM U CorjlalieHue 00 OTCTYIMHOM 3aKJII0YaeTcs yXKe Mocie TaKoro HapyleHMs), TakK
¥ B3aUMHBIM (KOT/a MpaBa M 00SI3aHHOCTH, BBITEKAIOIIME U3 3TOTO COTJIAIIEHHS, BOSHUKAIOT Y O0CHUX €ero
cropoH. Takasg KOHCTPYKLUUS OTCTYIHOTO BO3MOXHA, KaK I@pPaBUJIO, IpPU  COINIACOBAaHUU
COOTBETCTBYIOUIUX YCIOBHI OJHOBPEMEHHO C YCTAaHOBJIEHMEM OCHOBHOI'O 00s3aTelIbCcTBA JMOO 10 TOTO,
KaK UCTEeUYeT CPOK UCIOJIHEHUS 3TO 0053aTeNbCTBA);

I) IPEeIMETOM OTCTYIHOTO MOTYT OBITh IPEIOCTaBICHUE TOJDKHUKOM KPEAUTOPY BElIeH, B TOM
qyclie JEHer M IEHHBIX OyMar, mepefada KpeauTopy IpaB TpeOOBaHMs, MMEIOIIMXCS Y TOJKHHKA K
TPETHHM JIUIIAM, a TAK)KE BBIMIOJTHCHHUE JTOJDKHUKOM I KpeauTopa padoT WK OKa3aHue eMy ycuyr. [Ipu
3TOM JOJDKHBI COONIOAAThCS YCTAHOBJICHHBIE HMIIEPATUBHBIMM HOPMaMH 3aKOHA YCIOBHS 00O0poTa
COOTBETCTBYIOLIMX BEMIEH, YCTYIIKM COOTBETCTBYIOIIMUX IPAB, & TAKKE BBIMNOJHEHUS COOTBETCTBYIOIIUX
paboT u okazanus yciuyr. Hampumep, ecinu mpeIMeToM OTCTYITHOTO SIBIISETCS HEIBHXKMMOE HMYIIECTBO,
TO COIJIAIIEHUE HE MOXKET COCTOATHCS 0€3 rOCy/IapCTBEHHOW PETUCTpAIlUU MEePEeX0/ia COOTBETCTBYIOIIUX
MpaB, a €CIM B Ka4eCTBE OTCTYMHOIO JOJDKHUK MepefaeT KPeAuTopy LIeHHble OyMaru, BbIpaKEHHbBIE B
WHOCTPAHHOW BaJlfOTE, TMOCJIEIHUN IOJDKEH HMETh JIMIEH3UIO (pa3pellieHre) Ha TMPOBEIECHHE TaKHUX
onepaunui;

I[) OTCTYIMTHOC UMCET YCPThI CXOACTBA, XAPAKTCPHBIC IJII TAKOIO MHCTUTYTA 00513aTeILCTBEHHOTO
IpaBa, KaK 3aMCHAa UCIIOJIHCHUS.

OtmeTHM, 4TO MO 3aMEHON MCIIONHEHNS TOHUMAETCs MPaBO JOJKHHUKA MPEAOCTaBUTh C COTJIACHS
KpeIuTopa BO HCIOJIHEHHE 00s3aTelbcTBa MHOM MpeAMET, OTJIMYHBIM OT MepBOHAYAIBHOTO INpeaMeTa
00s13aTeNbCTBA. YKa3aHHbIE YCIOBHUS XapaKTEpHbI M JUIsI OTCTYIIHOTO, KOT/Ia JOJDKHMK, OTCTYIAsiCh OT
TpeOOBaHUS KPEAUTOpA, NMPETOCTABISIET €My MHOM MpeaMeT MCIOIHEHHs, T.€. 3aMEHSAET OJUH MpeaIMeT
VICTIOJTHEHUS APYTHUM.

OT 0OBIYHOI 3aMeHBI 0053aTeIhCTBA OTCTYIMHOE OTJIMYAETCS] TEM, YTO MEPBOE MPOUCXOAUT BCErIa
710, @ BTOpOE - 0OBIYHO TOCTIE TOT0, KaK 00s513aTeIbCTBO OKA3aJI0Ch HAPYIIEHHBIM, a TaKXKe TE€M, YTO MpH
MEPBOM OOCTOSTENHCTBE, B OTIUYHE OT BTOPOTO, 00SI3aTEILCTBO MpeKpalaercs: 6e3 ero mpeBparieHus B
npyroe <239>;
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Koncynprantllitoc: npumeuanue.

Mouorpadpus M.MU. bparunckoro, B.B. Burpsmckoro "JloroBopHoe mpaBo. OOmme mnonoxeHus"
(xnura 1) BkiroyeHa B MH(MOPMAIMOHHBIM OaHK cornmacHo myoOsmkaiuu - Craryt, 2001 (3-e u3ganue,
CTEPEOTUITHOE).

<239> bparunckuii M.U., Burtpsuackuii B.B. Joroopnoe mnpao. Kuaura mnepsas: OOmue
nosnoxenus. 3panue nonosHutensHoe, crepeotuntoe (5-if 3asoxa). M.: Craryt, 2002. C. 450.

€) corjameHue o0 OTCTYMHOM MOMET OBITh CBSI3aHO C MPEKpAIleHHEM Kak JIOTOBOPHBIX
(TPUMEHMTENIFHO K TEM JCHCTBUSAM, KOTOPBIE JI0JDKHA COBEPIIUTH (MM OT COBEPIICHUS KOTOPBIX AOJDKHA
BO3/EP)KaThCs) 00s3aHHAs CTOPOHA), TAK M BHEIOTOBOPHBIX 0053aTENIbCTB (BO3MOXKHO, B T€X IMpeJeiax, B
KOTOPBIX OHO HE HapymlaeT IPeIyCMOTPEHHBIX 3aKOHOM, aKTOM TOCYAapCTBEHHOTO OpraHa WU
CyZeOHBIM pelIeHHEeM 00s3aTebHBIX YCIOBUH yCTAHOBICHHS MJTM UCIIOJIHEHUS TAKOTO 00s3aTeNbCTBA (O
npeaMeTe, IIeHe, CPOKE U T.J.) M B TeX CIy4asx, B KOTOPHIX COOTBETCTBYIOIIAS 3aMEHa WCIIOJHEHHS He
MPOTHBOPEYUT OXPAHUTEIBHOMY XapakTepy JACIMKTHOTO, AalMMEHTHOTO WM KOHIUKIIMOHHOTO
00s13aTeBCTBA).

HoBanus.

HoBamuss (oT nar. novatio - uU3MEHEHHE, OOHOBIEHHUE) SBIACTCS OJHUM U3 MIMPOKO
pacrpoCTpaHEHHBIX CIIOCOOOB MPEKPAIICHHUs 0053aTEIBCTBA MO COTJIAICHUIO CTOPOH.

CornameHue o HOBallMK B Y3KOM CMBICIIE IIPEJCTaBIsAET co00M JOroBOp, IOMMEHOBAHHbIH B I1. 1 CT.
414 TK P®, xotopslii HanpaBjieH Ha MPEKpalIeHUE IEPBOHAYAIBHOIO 0053aTeIbCTBA U BOSHUKHOBEHHE
HOBOT'O 00s13aTeNIbCTBA MEXIY TEMH K€ JIMLAMH, IPeJyCMaTpUBAIOIIMNA MHOM IMpeaMeT WM CIocod
UCIOJIHEHUS IEPBOHAYATIBHOIO 0053aTENIbLCTBA.

CornameHueM O HOBalMM B IIHPOKOM CMBICIE€ MOXeET ObIThb 1000 U3 J0roBOpOB,
npenycMoTpeHHbIX B pasa. [V 'K P® "OtaenbHble BUabI 00s3aTeNbCTB", T.€. IOUMEHOBAHHBIN JOTOBOD,
a TaKk)K€ HEIOMMEHOBAaHHBIM WJIM CMEIIAaHHBIA JIOTOBOP, NMPEKPAIAIOIUI IEPBOHAYAIBHOE JOMOBOPHOE
00513aTENILCTBO CTOPOH U OOYCIOBIMBAIOIIMN BO3HHMKHOBEHHE HOBOIO JIOTOBOPHOTO O0s3aTENbCTBA
MEXly TEMH XKE JIMLAMHU.

HoBamus kak cnocob npekpaiieHusi o0s3aTeabcTB Oblla M3BECTHA €llleé pUMCKOMY IpaBy. B ToT
NepUOJT OHA CBS3BIBANACH, IPEXK/IE BCEro, C 3aMEHOM JOJDKHUKA B 00s3arenbeTBe. Jomyckanack Takke
HOBAIMS U 110 IPYTUM NPUYMHAM, HAIPUMEpP BBUAY OTCPOUKH HCIIOJIHEHUS 10roBopa <240>.

<240> Yepnunosckuii 3.M. Pumckoe gactHoe npaso. M., 1997. C. 154.
K 4ncity OCHOBHBIX yCIIOBUM HOBAIIMU OTHOCSITCS CJIETYIOIIIME.
1. JlomycTUMOCTh 3aMeHBI IEPBOHAYATILHOTO 00513aTENbCTBA.

2. JIeficTBUTEILHOCTh OCHOBaHMSI BOSHUKHOBEHHS MTEPBOHAYAILHOTO 0053aTENIbCTBRA.
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3. Hanuuue cornameHust CTOPOH O IPeKpaleH|H 0053aTesIbCTBA IIyTEM 3aMEHbl €r0 HOBBIM.
ITo maTepuanaM apoMTPA’KHON NPAKTUKH.

O0s13aTeNnbCTBO MpEKpalaeTcsi HOBallMeR TOT/Aa, KOT/la BOJISI CTOPOH OIpe/IeJIeHHO HalpaBlieHa Ha
3aMEHY CYIIECTBOBABIIIETO MEX/Iy HUIMH [TEPBOHAYAIBHOTO 0053aTeIbCTBA IPYTUM 0053aTEIHCTBOM.

MyHuLUnaabHOE YHUTAPHOE MPEANPUSATHE (Jlanee - MpearnpusTHe) oOpaTHUIOCh B apOUTPasKHBIM
CYJl C HICKOM K aKIIHOHEPHOMY OOIIECTBY U OOIIECTBY C OrPAaHUYCHHON OTBETCTBEHHOCTHIO O B3BICKAHHH
CYMM OCHOBHOTO JIOJITA U MPOIIEHTOB 3 MOJIb30BaHUE Uy KUMH JICHE)KHBIMHU CPEACTBAMH.

Cyn mepBOM WHCTAaHIMKM OTKa3al B YJAOBIETBOpeHUH ucka. Cyn aneuisiquOHHOW HWHCTaHIIUU
OTMEHMJI PELIEHUE CY/1a, UCK YIOBJIETBOPUII 10 TAKUM OCHOBAHUSIM.

Kak crnenoBano w3 MaTepuanoB Jiena, MEXAYy HPEeIlpUsITHEM U aKIHMOHEPHBIM OOLIECTBOM
3aKJIIOYEH JIOTOBOP TEIJIOCHAOXEHHUs, [0 KOTOPOMY IEpBOE HaJyIekalluM oOpa3oM HCIOJIHMUIO CBOM
00s3aHHOCTH, OJHAKO BTOPOE HE OIUIATWIO IIOJyYCHHYIO TEIUIOBYIO JHepruto. JloroBopom
[OPYYUTEIbCTBA,  3aKIIOYEHHBIM  MEXAYy MpeaupusTdeM U OOIIeCTBOM €  OrpaHHMYEHHOMH
OTBCTCTBCHHOCTBIO, IPEAYCMOTPCHA OTBCTCTBCHHOCTL IMOPYUHUTCIIA 3a MCIOJIHCHHUEC AaKIHOHCPHBIM
00IIeCTBOM (JIOJDKHMKOM) O0s3aTeNbCTBA [0 OIJIaTe€ TEIUIOBOM 3HEPrUM M YIUIaTeé MPOLIEHTOB 3a
IMOJIb30BAHUEC YY) KUMU NCHCKHBIMU CPCACTBAMMU.

Cyn nepBoil MHCTaHLIMHU, OTKa3bIBasi PEAIPUATHIO B HCKE K JOJDKHUKY U IOPYYHUTENI0, YKa3all, YTo
OTBETYMKAMHU B CYJ MPEACTABJICHA MEepenrcKa MPEearpHuiaTus M aKIHOHEpHOro OOIIecTBa, U3 KOTOPOM
MOJKHO CJIeJIaTh BBIBOJI, YTO IOCIIEAHEE 00513aJ10Ch OCTaBUTh IIEPBOMY MOJIOUHYIO MPOAYKLUIO U HCTEL]
COracuiIcs Ha 3T0. JlaHHas mepenucka Besach Mocie 3aKII0UCHHUS 10T0BOPa TEINIOCHA0KEHUS.

B cootBerctBuM co cT. 414 'K PO 006s3arenbcTBO Mpekpaliaercsi CoraiueHueM CTOPOH O 3aMeHe
MIEpBOHAYAJILHOTO 0053aTeNIbCTBA, CYIIECTBOBABILEIO MEXAY HUMH, JPYTUM 00sA3aT€IbCTBOM MEXKIY
TEMH K€ JIMLAMH, MpelycMaTpUBAIOIIMM HWHOM MpeIMeT MM CIoco0 HMCMoJHEHHs (HoBauus). Takum
o0pa3oM, MO MHEHHIO CyJa IEepBOM HWHCTAaHIUMHU, MEPBOHAYAJIbHOE O00513aTENbCTBO AKIIMOHEPHOIO
o0liecTBa OIUIATUTh MOJYYEHHYI TEIUIOBYIO SHEPrHI0 IPEKpalleHO HoBalMed, a HMEHHO
00513aTE€ILCTBOM ITOCTaBUTh MOJIOYHYIO MPOTYKIUIO.

B cuny n. 3 c1. 414 TK P® HoBanus npekparaer JOMOJHUTEIbHbIE 00s3aTeIbCTBA, CBSI3aHHbIE C
[EPBOHAYAJIBHBIM, €CJIM HHOE HE IPEAYCMOTPEHO COTIalllCeHUEeM CTOPOH. Mexkay TeM B MaTrepuanax aeia
OTCYTCTBYET COIVIACHE INOPYYMTENS HAa COXPAHEHHME B CBS3U C 3AKJIIOUYEHUEM COIVIAILEHUS O HOBALUU
00513aTeNIbCTB, BOHUKIINX U3 JOrOBOpa MOpy4uTesbeTBa. Clle0BaTeNbHO, B JAHHOM CIy4ae HOBALUEH
MPEKPAILEHO U 00513aTeNCTBO MOPYUUTENSI aKLIMOHEPHOTO O0IIECTBA.

[To MHeHMIO cyJa ane/UISIUOHHOM HMHCTAaHLMHU, BBIBOJBI CyJa MEPBOM WHCTAHIMU SBIISIOTCS
HEOOOCHOBAHHBIMU 110 CIEAYIOUIMM OCHOBaHUAM. CyIeCTBO HOBAIlMM 3aKJIIOYaeTCs B 3aMeHe
MepBOHAYAILHOTO 0053aTeNbCTBA, CYLIECTBOBABILIEIO MEXAY CTOPOHAMHM paHee, IPYTrUM 0053aTeIbCTBOM
C OJHOBPEMEHHBIM IpEKpalleHueM IMepBOHAYaIbLHOrO o0s3arenbcTBa. HoBamusi mMpOMCXOIUT TOJIBKO
TOTJa, Korja JeHCTBUS CTOPOH HampaBieHbl K TOMY, 4YTOOBI 00s3aT€NbCTBO ObUIO HOBHPOBAHO.
HamepeHnue jxe Npou3BECTH HOBAaLMIO HE mpenmnosaraerca. EciM CTOPOHBI HaMEpPEHbl COBEPIIMTH
HOBAIINIO, TO OHU JOJKHBI 3TO ONPEIETICHHO BBIPA3UTh.
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W3 cornamenus JOJDKHO CJI€A0BAaThb, 4YTO CTOPOHBI HMMECIM B BHAY 3aMCHY II€pBOHAYAJIbLHOI'O
00s13aTeNnbCTBA Apyrum 06513aT€JIBCTBOM, 4YTO BJICHCT OJId HUX HCKOTOPLIC NPABOBBLIC ITOCICACTBHA, B
YaCTHOCTH HEBO3MOXKHOCTH Tpe6OBaTB HCIIOJIHEHUA TIE€PBOHAYATIBHOI'O 00s13aTeNbCTBA. COFJ'IaH_ICHI/Ie,
AOCTUTHYTOC MCXKAY HNpCANPUATHCM N AKIHUOHCPHLIM 06H_[€CTBOM B IMponecccc NCPCIIMCKU, TAKOTI'O
YCJI0BHUA HC COLCPIKHT.

AHanu3 NnpeACTaBICHHBIX CYAYy JOKYMEHTOB MO3BOJSIET CleiaTh BBIBOJ O TOM, UYTO aKI[MOHEPHOE
OOIIECTBO W MPEANpHUATHE 3aKIIOYIIA JOTOBOP KYIUIM-TPOJIAXKH MOJOYHOW MPOAYKUUHU, KOTOPBIKA IO
CBOCH NpUPOJAE SBISACTCS CAMOCTOSATEILHOW CHEIKOM W HE MpeKpamaeT o0sM3aTeNbCTB CTOPOH 110
JIOTOBOPY TEIIOCHAOKeHUs <24 1>,

<241> HWudpopmaunonnoe mucemo IIpesmamyma Bricmero Apo6utpaxnoro Cyna Poccuiickoii
@enepanun ot 21 nexadbps 2005 r. "O030p NMpakTHKH MPUMEHEHHS apOUTPaKHBIMU CyAaMu cTaThbi 414
I'paxxnanckoro konekca Poccuiickoit denepanuu” // http://www.arbitr.ru.

4. O1iinyre HOBOTO 00s13aTEILCTBA OT IEPBOHAYAIBHOTO MO MIPEIMETY MIIH CIIOCOOY MCIIOTHEHHUS.
5. CoxpaHeHHe cocTaBa Y4aCTHHUKOB.

I/ITaK, HOBalus MpCACTAaBIIACT coOoii 1r000e M3MEHEHHE A0rosopa ¢ T€M, 410 CaMu CTOPOHLI IIO
COTJIAICHUTIO MEKIY coboit IpoaOJIKAIOT 3aHUMAThL CBOU MECTA B IIPABOOTHOIICHHWH.

CpaBHUBas HOBAIMI0O C HMHCTUTYTOM H3MEHEHHUS IOroBOpa, HEOOXOAWMO OTMETUTh, 4YTO MJIs
OTTpaHUYCHHUS HOBAIlMM OT W3MEHEHHS JIOTOBOpAa CIIEAYyeT HCXOAWTh M3 OCHOBHBIX IPU3HAKOB,
XapaKTepU3yIOIINX HOBAIMIO: 1) HaMepeHHs CTOPOH COBEPIIUTH HOBAIMIO; 2) M3MEHEHUS XapakTepa
MPaBOBOM CBSI3U MEX]Iy CTOPOHAMH.

KpOMe TOro, B OTJIMYKUC OT HOBALIUU IIPU U3MEHCHUU NOTOBOpA XapaKTEp HpaBOBOﬁ CBA3U MCKOY
CTOPOHAMHU HEC MCHACTCA.

[Tpu 5TOM HEOOXOUMO YUHTHIBATh, YTO MPEKpaIlleHUuEe 00s3aTeTbCTBA HOBAIMEH BO3MOYKHO TOJIBKO
M0 COTJIAIIEHUIO CTOpPOH. V3MeHeHWe I0oroBOpa, MO OOmeMy MpaBHIIy, TaKKe OCYIIECTBIISIETCS Ha
OCHOBAaHUU COTTAIICHUS CTOPOH, eciau uHoe He mnpeaycmorpeHo 'K P®, npyrumm 3akoHamu winu
noroBopoM (1. 1 ct. 450 TK PD).

Kpome Toro, HoBamus ¥ M3MEHEHHE JOTOBOpa paziuyaroTcs no ¢opme copepiieHus. Hopauus
JOJDKHA COBEpIIAThCs B (popme, IPeTyCMOTPEHHOM I HOBUPOBAHHOTO 00s3aTenscTBa. CornarieHue 06
M3MEHEHHMH J0roBOpa COBEpUIAETCS B TOH ke Gopme, UTO U JOTOBOp, €CIIH U3 3aKOHA, UHBIX MPABOBBIX
aKTOB, IOTOBOpa WK 00bIUaeB AeI0BOro 060pora He BeiTekaeT uHoe (1. 1 ct. 452 T'K P®).

[TockonpKy HOBaIUsl MPEACTaBISET CO0OM Ccrocod mpekpamieHus: 00s3aTeNbCTBA, BMECTE C
OCHOBHBIM 00513aTE€ITLCTBOM IPEKPAIIAOTCS U JOMOJHUTEIbHBIE (aKIIeCCOpHBIE) 00s3aTenbeTBa (1. 3 CT.
414 TK P®). Tem He MeHee CTOPOHBI MOTYT BBIPA3UTh IKEIAHUE COXPAHUTh CyOCHUIHapHOE
0053aTeIbCTBO, AJISl Yero UM HEOOXOJMMO JOCTHYb COTJIAIIeHMs, KOTOpoe M OyJeT B TaKOM cilydae
OCHOBaHUEM BO3HUKHOBEHHSI COOTBETCTBYIOIIErO CyOCHAMApHOTO 00s3aTenbcTBa. MiMeeTcss B BUIY, YTO
MPU KOJUTU3MH MEXIY TEpPBOHAYAIBHBIM JIOTOBOPOM M TOCJIEIYIONIMM COTJIAIIEHUEM MPUOPUTETOM

www.consultant.ru Crpanura 170 u3 185
HaJeKHasl MPpaBoBas NMOAAECPIKKA


http://www.consultant.ru/
http://www.consultant.ru/
https://login.consultant.ru/link/?req=doc&base=RZR&n=58460&date=20.02.2021&dst=100016&fld=134
https://login.consultant.ru/link/?req=doc&base=RZR&n=122802&date=20.02.2021&dst=102127&fld=134
https://login.consultant.ru/link/?req=doc&base=RZR&n=122802&date=20.02.2021&dst=102144&fld=134
https://login.consultant.ru/link/?req=doc&base=RZR&n=122802&date=20.02.2021&dst=101968&fld=134
https://login.consultant.ru/link/?req=doc&base=RZR&n=122802&date=20.02.2021&dst=101968&fld=134

"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

MOJIB3YyETCs ToceaHee <242>,

Koncynprantllitoc: npumeuanue.

Mouorpadpus M.MU. Bbparunckoro, B.B. Burpsmckoro "JloroBopHoe mpaBo. OOmme mnonoxeHus"
(xnura 1) BkiroyeHa B MH(MOPMAIMOHHBIM OaHK corymacHo myoOsmkainuu - Craryt, 2001 (3-e u3nanue,
CTEPEOTUITHOE).

<242> bparunckuii M.U., Burtpsuckuii B.B. JloroBopnoe mnpao. Kuura mepsas: OOmue
nosnoxenus. 3nanue nonosHuTensHoe, crepeotuntoe (5-if 3asoxa). M.: Craryt, 2002. C. 455.

ITo MmaTepnanam apOUTPaKHOI NPAKTHKH.

VYcnoBue corjamieHuss o HOBallu1, KOTOPbIM IMNPEAYyCMOTPEHO COXPAHCHUC CBA3AHHBIX C
IEpBOHAYaJIbHBIM 00513aTeILCTBOM JOITIOJIHUTCIIBHBIX 00513aTEIIECTB 3ajiorogarciid, HEC ABJIAIOIICTOCS
JOJDKHUKOM, HUYTOXKHO.

AKIOHEpHOE 00IIECTBO 00PaTHIIOCh B apOUTPAXHBIA CyJl C UCKOM K OOMIECTBY C OTpaHUYCHHOMN
OTBETCTBEHHOCTHbIO 00 OOpallleHHH B3bICKAHUS Ha 3aJI0)KEHHOE HMMYIIECTBO OTBETYMKa. B KkauecTBe
TPETHETO JIMa Ha CTOPOHC OTBCTYHMKA IPHUBJICUYCH I/IHI[HBHI[yaJIBHBIi/JI MMpEaAIIpUHUMATCIIb (ﬂanee -
npearnpuHUMarens). PemmennemM cyfa mo Apyromy Jeiny B3bICKaHa 3aJ0JDKEHHOCTh MpeANpUHUMATEIS,
OJIHAKO JIaHHBIN CyZIeOHBIN aKkT UCIIONHEH He Obul. Kak cieoBano U3 MarepualioB Aejia, MEXKIY UCTLOM U
IpeINpUHIMATENIEM 3aKI0UEH JI0r0BOp KyIUIM-TIpoaaxu. O0s3aTenbCTBO NPpEeApUHUMATENS 110 OIUIaTe
TOBapa OBUIO O0ECIEYeHO 3aJ0roM HMYIIECTBA B COOTBETCTBUU C JOTOBOPOM 3aJI0Ta, 3aKIIOYEHHBIM
MEX/1y UCTIIOM M OOIIECTBOM C OTPaHMYEHHOI OTBETCTBEHHOCTHIO (OTBETYHUKOM).

[Tocne 3akitoueHusl JAOroBOpa KYIUIU-TIPOAAKM M HMCIOJIHEHMS] MCTLOM CBOEH OOS3aHHOCTH IO
nepenadye ToBapa MEXAY HMCTIOM W TpeINpUHUMATENeM OBbLIO 3aKIIOYEHO COIJIAllleHHEe O HOBAIUW,
KOTOPBIM OO0S3aHHOCTh MPEINPUHUMATENS 1O OIUIaTe TOBapa CoryiacHoO mojoxkeHusm cr. 8§18 'K PO
3aMEHEeHa 3a€MHBIM 00s13aTEIbCTBOM.

B cBs3m ¢ HemcmoJiHeHHEM MNpeaANpUHUMATECIIEM CBOUX 0053aTeNILCTB 110 ymiaTte CyMMBI 3aiimMa u
MPOLIEHTOB 32 TOJIb30BaHHWE 3aiiMOM aKIMOHEpHOE OOIIeCTBO O0OpaTWiIOCh B Cyl C HCKOM K
OTBETUHKYy-3aorogarento. Mcren B oOocHOBaHME TpeOOBaHMs yKa3al: B COTJIAIIEHUHM O HOBAlUU
CTOPOHBI MPEAYCMOTPEINH, YTO BCE JOMOIHUTENbHbBIE 003aTeNIbCTBA, CBSI3aHHBIE C MEPBOHAYAIBHBIM, HE
MPEKPaIIalTCS U COXPaHAIOT CBOIO cuiy (11. 3 cT. 414 'K PO).

B oT3bIBe Ha UCK OTBeTUUK cocnayics Ha moan. 1 1. 1 cr. 352 Konekca, B COOTBETCTBUH C KOTOPBIM
3aJI0r TPEKpaIlaeTcss ¢ TMpeKpalieHrueM OOECIeYeHHOro 3alloroM o0s3atenbcTBa. [0 MHEHUEO
3aJI0ro/IaTesl, K BOSHUKIIUM OTHOIICHHSIM JIOJDKHBI PUMEHSATHCSI HOPMBI 3TOW CTaThH, a HE HOpMa 1. 3
cT. 414 TK PO.

Cyn nepBoii uHctaniuu npumenuna 1. 3 cr. 414 Koaekca u ynoBneTBopusl TpeOOBaHMS HCTLA B
nosiHoM oobeMe. CyJ1 KacCallMOHHOW MHCTAHIIMKM OTMEHWII PellleHUe Cy/a NepBOM MHCTAHIIMU U OTKa3all
UCTILY B UCKE IO CIEAYIOLUIMM OCHOBaHHM.
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CornacHo 11. 3 cT. 414 'K PO HOBamus npekpamiaeT J0MOJTHUTEIIbHBIC 00513aTeIbCTBA, CBSI3aHHBIE C
MEepBOHAYAIIBHBIM, €CJIM MHOE HE MPEJyCMOTPEHO COIJIAllleHUEeM CTOpoH. [laHHas Hopma sBisieTcs
CHEeIUaIbHOM MO OTHOmEHWI0 K HopMe moxam. 1 m. 1 cr. 352 Komekca, U UMEHHO ee HEOoOXOJMMO
MPUMEHSITh MPU pazpenieHnn cropa. OQHAKO MPH €€ TOJKOBAHWUW HEOOXOJUMO MMETh B BHIY, YTO B
ciydyae 3aKJIFOUYCHHMs COTJIAIIEHUS O 3aMEHE TEPBOHAYAIBHOTO 00s3aTeNIbCTBA JIPYTUM 00s3aTEIBLCTBOM
CTOPOHBI MOTYT TPEIYCMOTPETh COXpPAaHEHHE B CHJIC JOIMOJHUTEIBHBIX 005S3aTeIbCTB, CBS3aHHBIX C
MepBOHAYAIBHBIM, HO TOJIBKO T€X, KOTOPHIE CYIIECTBOBAIN MEXKIYy HHUMH. 3aJI0T UMYIIIECTBA OTBETYMKA
obecrnieunBall WCIOTHEHHE TMEPBOHAYAILHOTO 00s3aTENbCTBA TpennpuHuMarens. M3 moroBopa 3aiora
BO3HHUKJIM TIpaBa M OOS3aHHOCTH y MCTIIA M OTBETYMKA. 3aKJIFOYas COTJIAIICHHE O HOBAIMHM, KOTOPBIM
00s13aHHOCTh MPEANPUHUMATEIIS 110 OIJIaTe ToBapa Oblla 3aMEHEHa 3a6MHBIM 005S3aTeIbCTBOM, CTOPOHBI
HE MOTIJIM COXPaHUTHb 3aJIOTOBBIC OTHOIICHMS, HE CYIICCTBOBABIIME MEXIy HHMH. MHOW BBIBOJ
npotuBopeunst 061 1. 3 cr. 308 Kozmekca, B COOTBETCTBHM C KOTOPBIM OO0S3aTENIbCTBO HE CO3/aeT
00s13aHHOCTEH JIJ1s1 TUII, HE YYaCTBYIOIIMX B HEM B KA4€CTBE CTOPOH.

[ToaToMy yCIIOBHE COTJIAIICHHUS O HOBAIUU, KOTOPBIM TPEAYCMOTPEHO COXPAHEHHE CBSI3aHHBIX C
[IEPBOHAYAIILHBIM 0053aTeIbCTBOM JIOMOJIHUTEIBHBIX O00S3aTE/IbCTB 3aJI0r0JIaTelIs, HE SBIISIOIIETOCS
JOJHDKHUKOM, HUYTOXXHO ¥ HCKOBOE TPEOOBAHHE HE TOJICKUT YIOBICTBOPEHUIO <243>,

<243> WndopmammonHoe nucemo llpesnamyma Breicmero ApOutpaxsnoro Cyna Poccuiickoit
Oenepannu ot 21 gexadbps 2005 r. "O630p MpakTHUKU MPUMEHEHUST apOUTPaKHBIMU cyJamu ctatbu 414
I'paxmanckoro koaekca Poccutickoit denepanuu” // http://www.arbitr.ru.

Heo6xomumo otmerutrh, uto B ['K P® cneuumanbHO BBIICICHO 3alpelicHUE HOBAIUU
IPUMEHUTEIBHO K 00S3aTeNbCTBAM JIMYHOTO XapakTepa, HMEIOIIMX LeJeBoe Ha3HayeHue - IO
BO3MELICHUIO Bpe/la, IPUYMHEHHOI'0 )KU3HU U 3/10pPOBBIO, U 110 ymiaTe anuMeHToB (1. 2 cT. 414 'K P®).

Ecnu He cuuTaTh IMYHOIO XapaKTepa COOTBCTCTBYIOIIUX Tpe6OBaHI/II>'I, TO HeO6XOI[I/IMOCTI> B TaKou
HOpME CBsdA3aHa C TEM, 4YTO HNOpPCAMET H CIoco0 HCIOJIHEHUS COOTBCTCTBYIOIICTO 00s13aTeNIbCTBA
OIPECACIIAOTCA HE CTOpOHOﬁ, a Tpe60BaHI/I$IMI/I 3aKOHOOATCJILCTBA.

3ayer.

[Tpu 3auere (ct. 410 - 412 'K P®) npoucxoauT MOJHOE WIM YAaCTUYHOE MPEKpalleHHEe OIHOTO
00s13aTebCTBA BMECTE C IIOJIHBIM WJIM YaCTUYHBIM TPEKPAIIEHUEM BCTPEYHOTO OIHOPOIHOTO
TpeboBaHUsI.

K uncny kBanupuIupyommux Nnpu3HaKoB 3a4€Ta OTHOCSITCS CIEAYIOLIHE:

TpC6OBaHI/I}I K 3a4€Ty HOJI’KHBI OBITh BCTPCUYHBIMH, NPCABABIIACMBIMUA JIPYT K APYTY OAHUMH U TEMU
KE JIMIAMH, KaXJI0€ H3 KOTOPBIX B OAHOM 00513aTeNILCTBE BBICTYIIA€T KPEAUTOPOM, a B JAPYIroM -
JOJDKHUKOM;

Tpe60BaHI/I$I K 3a4€Ty AOJIKHBI OBITH OAHOPOJHBIMHU, T.C. TAKUMHU, MMPCIMETOM KOTOPBIX ABJIACTCA
OANHAKOBOC UMYIICCTBO, ONIPCACICHHOC POJOBbIMU IIPU3HAKAMMU,

HCIIOJIHECHUE 3a4Y€Ta BO3MOXXHO TOJIBKO B ClIy4da€ HACTYIIVICHHA CPOKa HMCIIOJIHCHHA IO BCTPCUYHBIM
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O6H33TCJIBCTB3M, KpOME CIy4acB, KOrja CpoK HE yYKa3aH UJIK OIPECACIICH MOMEHTOM BOCTpe6OBaHI/IH.

KpOMe TOro, CrCUHUAJIbHBIC OI'PAHUYUTCIILHBIC IIpaBHUJIa HeﬁCTBYIOT B OTHOIICHHHU 3a4YCTa IIPpU
ycTynke TpeboBanuii. Peub MIeT 0 TOM, YTO Ul TAaKOro 3aueTa He0OXOIUMO, YTOOBI COOTBETCTBYIOIIHE
TpeOOBaHMsI BO3HUKAIM [0 OCHOBAaHHMIO, KOTOPOE CYIIECTBOBAJIO K MOMEHTY, KOTJIa IIOJIyYCHO
yBeIOMIJIEHHE 00 YCTYIIKE TpaB, IPHU 3TOM CPOK TPEOOBAHUH TOJHKEH YK€ HACTYIUTh, €CIIH TOJBKO OH HE
OBLT BOOOIIE YKa3aH WK ObUT OTPE/IeIeH MOMEHTOM BOCTPEOOBaHUS.

Bmecte ¢ Tem ykazaHHBIE OrpaHWYCHHS JEHCTBYIOT TOJIBKO TIPHM 3adeTe, OCHOBAaHHOM Ha
OJIHOCTOPOHHEW CJHIEJIKE, T.€. COBEpPLIAEMOM II0 BOJIE OJHOM U3 CTOpOH. Ecimu ke 3a4eT HOCHUT
JIOTOBOPHBIN XapaKTep, T.€. BRITEKAET U3 COTJIAIICHUS CTOPOH, YKa3aHHBIC OTPAHUYCHUS HE UMEIOT CHJIBI.

B I'K P® npemycmoTpeHsl ciiyya, pHd KOTOPBIX BOOOIIE HCKIIIOYAETCS BO3MOXKHOCTH 3adeTa.
Cornacho ct. 411 I'K P® 3anpemaercs 3aueT TpeOGOBaHUI O BO3MEILEHUH Bpea, IPUUUHEHHOIO KU3HU
HJIK 3J0pPOBEBIO, Tpe60BaHI/If/'I O ITOKU3HCHHOM COACPKAHUHN, B3BICKAHNU aJIMMCHTOB.

3adeT MCKIIOYaeTcs H TOrga, Koraa I10 3asBJICHHIO ,Z[perﬁ CTOPOHBI K COOTBCTCTBYIOILICMY
Tpe6OBaHI/IIO MOMJIC)KUT MPUMCHCHHIO CPOK HCKOBOM JaBHOCTH U 3TOT CPOK HCTCK.

IIo maTepuajiamM apOUTPAKHOM NMPAKTUKH.

O0s13aTeNnbCTBO HE MOXKET OBITH MPEKPAIIEHO 3aYETOM BCTPEUYHOI'O OJIHOPOAHOIO TPpeOOBaHUs, ECIIU
0 3asBJICHUIO IPYTOM CTOPOHBI K TPEOOBAHUIO TOJICKUT MPUMEHEHUIO CPOK MCKOBOW JTaBHOCTH U 3TOT
cpok uctek (a63. Bropoit ct. 411 'K P®). Ilpu sTom cTopoHa, ModydyuBIIas 3asBJICHUE O 3a4eTe, HE
00s13aHa 3asBJIATH O MPOIYCKE CPOKA MCKOBOM TABHOCTH KOHTPAreHTY, TaK KaK MCKOBAasi JaBHOCTh MOKET
OBITh TIPUMEHEHA TOJBKO CYJOM, KOTOPBIA NMPUMEHSET €€ NMPH HATMYHUW 3asBICHHS TPH PACCMOTPEHUHU
COOTBETCTBYIOMIEro cropa (1. 2 cr. 199 'K PO).

AKIIMOHEpHOE  O0IIecTBO 00paTHWJIOCh C HMCKOM K  TOBapHILECTBY C  OrpaHUYEHHOMN
OTBETCTBEHHOCTBIO O B3BICKAHUH 33JI0JDKEHHOCTH 110 apeHTHOM TIaTe U HKCIUTyaTallMOHHBIM IJIaTeXaM.

OTBeTYMK B OT3BIBE HA WCK TMPEIBSIBICHHOE K HEMY TpeOOBaHHE HE MPU3HAN, COCJIABIINCH Ha
IpeKpalleHue ero o0sf3aTeNbCTBA IO APEHJIHOW IUIaTe M OSKCIUTyaTallMOHHBIM IUIaTeXXaM 3a4eToM
BCTPEYHOTO OJHOPOJHOTO TPeOOBaHMsI, BOSHHKIIETO y HETO MO JAPYTOMY JOTOBOPY C aKIIMOHEPHBIM
obmectBoM. Mcrenm B cyneOHOM 3acefaHuMu 3asBUI O HHUYTOXKHOCTH 3a4eTa, IOCKOJIBKY IIPaBo
BCTPEYHOTO TpeOOBaHUsSI BO3HUKIIO y OTBeTYMKa B 1995 r., ogHako 0 3a4ere UM OBUIO 3asBJICHO JIMIIb B
2000 r., T.€. IO UCTEYEHUH TPEXTOJUYHOTO CPOKA.

Cyn nepBoii MHCTaHIIUH, UCCIIEZIOBAB BCE OOCTOATEILCTBA J€1a, B IPUMEHEHUU HUCKOBOM JaBHOCTU
OTKa3aJl, MOTUBUPOBAB CBOE PEIICHHWE TEM, YTO HUCTEL] HE 3asiBWJ KOHTPAreHTy O HPOIIyCKE CpOKa
MCKOBOI JTaBHOCTHM MOCJE TMOJIY4YEHHs] OT OTBETYMKA 3asBICHMSI O 3aueTe, Kak 3TOro Tpedyer abd3alf
Bropoil cr. 411 TK P®. Cyn anemislMOHHOM MHCTAaHUMHM pEHIEHHE OTMEHUJI M YAOBJIETBOPHII
TpeboBanue wuctua. Ilpu 3TOM OBUIO yKa3aHO, YTO CPOK MCKOBOW JAaBHOCTH HMCTEK B OTHOUICHHH
TpeOOBaHUsI OTBETUYMKA, HA OCHOBAaHMM KOTOPOTO C/AEJIAaHO 3asBJICHUE O 3aueTe. B cooTBeTCTBHM CO CT.
411 TK P® ne momyckaercs 3adeT TpeOOBaHUM, €CIIM IO 3asABJICHUIO JIPYroil CTOPOHBI K TPEeOOBAHUIO
MOJJIEKUT NPUMEHEHUIO CPOK MCKOBOW JaBHOCTU M 3TOT CPOK HCTEK. ['paxkIaHCKOe 3aKOHOAATEIbCTBO
HE COJEPKUT TpeOOBaHMS O HANpaBICHUH CTOPOHOW, MOJYUYMBLICH 3asBICHHE O 3ayeTe, 3asBJICHUS O
IIPOITYCKE CpOKa HMCKOBOM JaBHOCTH APYIOM CTOPOHE, IOCKOJIBKY HCKOBasi JTaBHOCTb IPUMEHSETCS
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"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

TOJIBKO CYJIOM IO 3asBJICHUIO, CIEJIaHHOMY IIpH paccMoTpeHuu cropa (1. 2 cr. 199 I'K P®). [Tostomy
000CHOBaHHBIC TPEOOBAHUS HCTIA TOJJICKAT YIOBJICTBOPCHUIO, HECMOTPSI Ha CACIAHHOE OTBETYUKOM
3asBJICHUE O 3aueTe <244>.

<244> Hudopmarmonnoe nucbMo IIpesmamyma Breicmero Apoutpaxnoro Cyna Poccmiickoit
@enepauun ot 29 nekabps 2001 r. N 65 "OO030p mHpakTHKK pa3pelIeHUs] CIIOPOB, CBA3AHHBIX C
MpeKpanieHueM 00s3aTeIbCTB 3a4€TOM BCTPEUHBIX OJJTHOPOAHBIX TpeboBanmii" // http://www.arbitr.ru.

Mexay TeM cerogHs CyIIECTBYIOT, KpOME BBIIICYKa3aHHbIX, M JPyI'HE€ OIPAHUYECHMUS,
BbIpaOOTaHHBIE B IIPOIIECCE IPUMEHEHUS 3aKOHOB cyaMu Pd:

a) JOJDKHHMK HC MOXKCT BBI6paTL, KaKoO€ U3 Tpe6OBaHPII>'I Kp€auTopa OH 3a4YUTBIBACT: H3IACPIKKH
KpeauTopa, NpOUCHThI WJIKM OCHOBHYIO CYMMY J0JIT'a.

IIo maTepuajiamM apOUTPAKHOM MPAKTUKH.

[Tpu 3adere yacTH BCTPEUHOTO JCHEKHOTO TPEOOBAHMUS TOJKHBI YUUTHIBATHCS MOJIOKEHUS CT. 319
I'K POD.

Kommepueckuid OaHk oOpatuicsi B apOMTpaxHbIH CyJ C HCKOM O B3BICKAHMM C JOJDKHUKA
HEBO3BPAILIEHHOT'0 KPEIUTa U IPOLIEHTOB 3a M0JIb30BAHUE KPETUTOM.

Bospamaﬂ IMPOTHUB HMCKA, OTBCTYUK 3a4BHUJI O HACTUYHOM IPCKPAIICHHUU €TI0 00s13aTeNIbCTBA 3aYECTOM
BCTPCYHOI'O OJJHOPOIHOT'O Tpe60BaHI/IH K 6aHKy

ApOUTpaXHBIM CyZOM OBUIO YCTaHOBJIEHO, YTO pa3Mep HMMEIOLIErocs y OTBETYMKA BCTPEYHOTO
OJTHOPOJHOTO TpeOOoBaHUs K OaHKy OB AOCTATOYEH JJISl MOTAIllEHHs JIMIIb YacTH BCEX BO3HMKIIUX W3
KpEAUTHOI O A0rOBOpa TpeOOBaHM HCTLA.

OTBeTyuK Moyaraj, 4ro HMeEeT MPaBO CaMOCTOATENbHO ONpEAEINTh, Kakue U3 TpeOOoBaHUI
KpeiuTopa MOAJNEKAT IPEKPALCHUIO 3a4eToM. B cBoeM mnucbMe 0OaHKy OH YyKa3ala, 4YTO 3a4eTOM
MOTAIIAIOTCSl €ro 00sf3aTeNbCTBA MO BO3BpATy KpeIuTa, a TAKXKe OINpPEeIEHHOW YacTH HAuMCIIEHHBIX
IIPOLICHTOB 3a MOJIb30BaHUE UM.

Hcren B cyieOHOM 3acelaHUM 3asBUJI, YTO OTBETUMK HE BIpaBe ObLI MOramaTh 3a4€TOM B MEPBYIO
ouepenp TpeOOBaHME O BO3BpaTe caMOMl CyMMbl 3aliMa (KamuTaJdbHOW CyMMBbI), TOCKOJBbKY B
cooTBeTcTBUM cO CT. 319 'K P® cymma npou3BeIEeHHOro ILIaTeXa, HEAOCTATOYHAs Il MCIOJIHEHMS
JICHE)KHOTO 00513aTeIbCTBa MOJHOCTBIO, IPU OTCYTCTBHUM MHOTO COTJIALIEHUS MOTallaeT MpexkIe BCEro
U3JIEP’)KKH KpEeIuTOopa IO TOJYYEHUIO HCIOJIHEHMsI, 3aT€M - IPOLEHTH, a B OCTaBIIEHCA 4YacTU -
OCHOBHYIO CyMMY JI0JIra.

ApOuTpakHBIN CyJ, YIOBIETBOpsAS MCK OaHKa, yKaszal, 4TO OTHOIIEHHUS CTOPOH IO YaCTUYHOMY
3a4eTy BCTPEYHOTO JCHE)KHOTO TPEOOBAHHS IMPSMO HE YPETyJIMPOBAHBI 3aKOHOIATEIHCTBOM, MOITOMY
MIPH OTCYTCTBUHU COOTBETCTBYIOIIETO COTJIAIICHUS CTOPOH U MPUMEHUMOro o0bIuas AeI0BOro 060pora K
OTHOIICHUSIM HCTIIAa W OTBETYMKA JIOJDKHO TPUMEHSTHCS 3aKOHOJATEIBCTBO, PETYIHPYIONIEE CXOIHBIC
otHomieHus (1. 1 ct. 6 TK PO).
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"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

3ader BcTpeuHoro oaHopoaHoro TpedoBanus (ct. 410 'K PD) u maanexamee ucnomnenue (ct. 408
'K P®) mpencraBnsitoT coboil ciaydyan mpekpameHus oOs3arenbcTBa. [losToMy B mgaHHOM Jene K
YaCTUYHOMY 3a4E€Ty BCTPEUHOI'O JACHEKHOTO TPEOOBAHMSI TOJKHBI IPEABIBIATHCS TaKUE Ke TpeOOBaHMs,
KaK M K HCIOJHEHHUIO JICHEKHOTro oO0s3arenbcTBa. lcmonHeHne AEHEXHOTO 00s3aTeNbCcTBa MpU
HEJIOCTaTOYHOCTH MPOU3BEICHHOTO TuiaTexa perynupyercs ct. 319 'K PO. CnengoBaTenbHo, npu 3a4eTe
YaCTH BCTPEYHOTO ACHEKHOI0 TpeOOBaHMS JOJDKHBI yUUTHIBAaThCS TpeboBanus cT. 319 'K PO.

Takum o0OpazoM, eciu MHOE HE MPEITyCMOTPEHO TOTOBOPOM, MPU HEIOCTATOYHOCTH BCTPEUYHOTO
JICHE)KHOTO TPeOOBAHMSI 3aEMINKMKA JIJISl TIOJTHOTO MPEKPAICHUS €ro JEHEKHOTO 0053aTeNIbCTBA 3a4ETOM B
MEPBYIO OYEpEe/lb JOKHBI CUYUTATHCS MPEKPAIICHHBIMU H3JEPKKA KPEAUTOpPa MO TMOIYYECHHIO
WCIIOJTHEHUS, 3aTE€M - TIPOLIEHTHI, a B OCTABILEHCS YaCTH - OCHOBHAs CyMMa Jioiira <245>;

<245> Ilynktr 6 wuHdpopmanmonHoro mnucbMa [Ipesmmmyma Bricmero ApOutpaxsnoro Cypa
Poccutickoit ®eneparuu ot 29 nexadps 2001 r. N 65 "O030p npakTUKH pa3pelIeHus CIIOPOB, CBI3aHHBIX
C MpeKpalieHueM 00513aTeIbCTB 3aU4ETOM BCTPEUHBIX OJTHOPOAHBIX TpeboBanuit" // http://www.arbitr.ru.

0) eciid K JOJKHUKY MPEAbsIBICH UCK, OH HE BIpPaBe 3asBUTh O 3ayeTe. B Takoil cuTyanuu 3a4eT
MOJKET OBITh OCYILIECTBJICH IIyTEM MPEAbSIBICHUS BCTPEUHOTO HCKA.

ITo MmaTepnanam apOUTPaKHOI NPAKTUKH.

O0s13aTeNbCTBO HE MOXKET OBITh MPEKPAIICHO 3a4Y€TOM BCTPEYHOT'O OJHOPOTHOTO TPEOOBAHHUS, CPOK
KOTOpPOTO HACTYIWJI, TIOCIE TPEIBSIBICHHUS UCKA K JIMILY, UMEIONIEMY MPaBO 3asBUTHh O 3a4dere. B aTom
Cllydae 3a4eT MOXKET OBbITh MPOM3BEJICH MPH PACCMOTPEHHUU BCTPEYHOTO MCKA, KOTOPBIA MPUHHUMACTCSI
cymoM Ha ocHoBaHmu 1. | 4. 3 ct. 110 ApOuTpakHOrO MpOIECCyaabHOro Kojnekca Poccuiickoii
@®eneparuu (1. 1 1. 3 cr. 132 AIIK P® 2002 1.).

AKIIOHEpHOE 00IIECTBO 00paTUIIOCh B apOUTPaXKHBIHN CYJl C UCKOM K YHUTAPHOMY MPEANPUSATHIO O
B3BICKAHUH 33JI0JDKEHHOCTH 10 JOTOBOPY CTPOUTEIBHOIO MOpS/IA.

OTBeTuMK B OT3BIBE Ha MCK yYKazajl, 4TO OH 3agdBJIACT O 3a4UCTC BCTPCHHOI0 OAHOPOIHOIO
Tpe60BaHI/I$I, IMMOCKOJIBKY UCTECIL UMECT NIEPE HUM JIEHEKHBIA JOMT 110 Apyromy AJOroBopy.

Hcteny B cyaeOHOM 3aceaHMM IPEACTaBUI MPOTHUB 3a4eTa CIEIYIOIIEe BO3pPAKEHUE: MOCKOJIbKY
3asBJICHHE O 3aueTe MOJIyYeHO UM IOClie MPEABABICHUS HCKa, TPaKIAHCKO-TIPABOBOE 00s3aTEIBCTBO
JOJDKHUKA TIPU TaKUX 0OCTOSITEIHCTBAX HE MOXKET IIPEKPATUTHLCS 110 OCHOBAHUIO, MPEyCMOTPEHHOMY CT.
410 TK PD.

Cyna, u3yuuB Marepuaibl Jiela U YCTAaHOBMB, YTO MEXJY CTOPOHAMH JEHCTBUTEIBHO HMEIOTCA
BCTpEUHbIE JIEHE)KHbIE TpeOOBaHUS, OCHOBAHHBIE HA Ppa3HbIX JOroBOpax, HCK OOOCHOBAHHO
YAOBJIETBOPHUII, COCIABUINCh HAa TO, YTO OTBETUYUK HE BOCIOJIb30BAJICSI CBOMM IPaBOM Ha IMpPEbsBICHHUE
BCTPEUHOIO MCKa M, KPOME TOTO, HE JIMIIEH BO3MOXHOCTH 3alllUThl CBOMX IIpaB IOCPEIACTBOM
MpeIbABICHUS OTIENBHOIO MCKa. B pemieHnn ObUTo TakXe yKazaHo, 4To Mo cmbicay . 1 4. 3 cr. 110
AIIK P® (. 1 4. 3 cr. 132 AIIK P® 2002 r.) mocie npeabsBIeHUs K JOJDKHUKY HCKa HE JOIMYCKAeTCs
MpeKpaiieHne o00s3aTebCTBA 3a4Y€TOM BCTPEYHOTO OJHOPOJHOTO TpeOOBaHUS B COOTBETCTBHM C
HopMamu cT. 410 'K P®. OTBeTunk MOXET 3alIUTUTH CBOM NpaBa JIUIIb IPEIbSIBICHUEM BCTPEYHOIO
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"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

HCKOBOTO TpeOOBaHMs, HANPABIEHHOTO K 3a4eTy MEepBOHAYAILHOTO TpeOOBaHHUsA, JHOO IMOCPEICTBOM
oOparieHust B apOUTPAXKHBINA CyJI C OTJEIBHBIM HCKOBBIM 3asBIICHUEM <246>;

<246> Ilynktr 1 wundpopmaumonnoro mnucbMa I[Ipesunmyma Bricmero ApOutpaxsnoro Cypa
Poccutickoit ®eneparuu ot 29 nexadps 2001 r. N 65 "O030p npakTUKH pa3pemIeHus ClIOPOB, CBA3aHHBIX
C MPEeKpaIIeHneM 00s13aTeIbCTB 3a4eTOM BCTPEUHBIX OJHOPOIHBIX TpeOoBanuit" // http://www.arbitr.ru.

B) OT 3asBJICHHSA O 3a4CTC BIIOCICACTBUU HCJIb3s OTKAa3aThCs.

Fpa)KI[aHCKOG 3aKOHOAATCIbCTBO HE IPCAYCMAaTPpHUBACT BO3SMOKHOCTH BOCCTAHOBJICHHUS ITPABOMEPHO
1 000CHOBAaHHO MMPCKpalCHHBIX 3a4CTOM 00s13aTeNIbCTB IIpHu OTKa3¢ OT CACIAHHOI'O CTOpOHOﬁ 3asABJICHUA
0O 3a4CTC.

Apenyionarens oOpaTwicsi B apOUTPaXHBIA Cyl C HUCKOM K apeHIaTopy O B3bICKAaHUHU
3aJI0JKEHHOCTH 110 apeHIHOM IjaTe.

OTBeT4YMK HUCK HE MpHU3HaI, 000CHOBAaB CBOU BO3PAKEHUSI OTCYTCTBUEM Y MCTLIA IpaBa TpeOOBaHUS
apeH/IHOM MJIaThl M MpeKpalieHneM 00513aTeNIbCTBA 3a4€TOM BCTPEYHOI'O OJIHOPOJHOIO TpeOoBaHUS (CT.
410 TK PD).

CyznoM nepBoil MHCTaHIIMK ObUIO YCTAaHOBIIEHO, YTO 332 HECKOJIBKO MECSIEB 10 OOpallleHusl UCTIA B
CyJl OTBETYHMK M3BECTHJI apeHI0AaTeNsl O TOM, 4yTo Ha ocHoBaHWH cT. 410 'K P® ero o0s3arenscTBO 110
apeHJHOM IJIaTe MPEKpalleHO MyTeM 3ayeTa BCTPEYHOTO OJHOPOAHOro TpeOoBaHUS. ApeHIoJaTelb ¢
IIPOBEJICHUEM 3a4eTa HE COIJIACWJICS, U3BECTHB 00 3TOM apeHJaTopa COOTBETCTBYIOLIMM IHUCBMOM, U
00paTUiICs C UCKOM O B3BICKAHUU 33/I0JKEHHOCTH B Cyl. OTBETYHK, B CBOIO OU€pe/lb, BRICTABHI B OaHK
HCTI[a MTHKACCOBOE MOPYYEHHUE O CIIMCAHUHU C TIOCIIETHETO B MIPETyCMOTPEHHOM JOIOBOPOM O€3aKLIENITHOM
MOPSIIKE CYMMBI JI0JITa UCTLA MEePe]l OTBETYMKOM, OTKA3aBIIMCh OT CAECIAHHOTO UM JI0 3TOTO 3asIBJICHUS O
3a4eTe BCTPEYHOrO0 OJHOPOJHOrO TpeboBaHMs. B CBsI3M ¢ 3THM, O MHEHHUIO CyJa, IEHCTBUS OTBETUHKA,
HalpaBJI€HHbIE Ha MOJYyYE€HHUE 3aJOJDKEHHOCTH C MCTIA, CBHUJIETEIBCTBYIOT O TOM, 4YTO 3a4eT HeE
COCTOSIICS.

Cyn anemisaiMOHHON WHCTAHIIMU PEIlIeHUe cyJa OTMEHIII U B UCKe OTKa3al. B cynebHOM akTe ObLIO0
yKa3aHO, YTO TPAKJAHCKOE MPABO HE MPeayCcMaTpUBaeT BO3ZMOXKHOCTH OTKa3a OT COBEPIIEHHOTO 3a4yeTa.
JleicTBHsI OTBETUMKA IO MOJYYSHHIO JTONITa MOCPEACTBOM OE3aKIENTHOTO CIIUCAHUS JIEHEKHBIX CPEJICTB
CO CYeTa UCTIAa B JAaHHOM CIIy4yae HE BJIEKYT KaKUX-JTHOO MPaBOBBIX IMOCIEICTBHI ISl COCTOSBIIETOCS
3aueTa <247>.

<247> Ilynkt 9 wundopmauumonHoro mnucbMa IIpesunuyma Bricmiero ApOutpaxsnoro Cypa
Poccuiickoit denepanuu ot 29 nexadpst 2001 r. N 65 "O030p npakTUKHU pa3pelieHns CIopoB, CBI3aHHbBIX
C MpeKpalleHueM 00s3aTeIbCTB 3a4eTOM BCTPEUHBIX OJIHOPOJIHBIX TpeOoBanuit" // http://www.arbitr.ru.

IIpomenue noara.

[Ipomienue noira Kak OAMH U3 CIOCOOOB MpPEKpalleHHs] 005S3aTelbCTB /10 HACTOSIIEr0 BPEMEHU
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"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

ABJBICTCA IMPEAMETOM HAYYHBIX ﬂHCKYCCHﬁ, U B IOpPI,Z[H‘ICCKOfI JUTEPATYPE OTCYTCTBYET C€AUHCTBO B
IMOHUMAHHWU 3TOIO0 MHCTUTYTA.

B camoM oO0mem BHAE CyTh IUCKYCCHW CBOJUTCS K CIEAYIONIEMY: MPEICTaBIseT JU COOOM
MPOILIEHUE JI0JTa OJTHOCTOPOHHIOW WJIM JBYCTOPOHHIOIO CIEIKY, MOXKHO JIM pacCMaTpUBaTh MPOLICHUE
J0JiTa B KA4eCTBE PA3HOBUIHOCTH JAPEHUS WM OHO SIBJISETCS CaMOCTOSTEIbHBIM HHCTHUTYTOM
IPaKJIaHCKOTO MpaBa.

OTH BONPOCHl UMEIOT HE TOJIBKO TEOPETHYECKOe, HO U MPAaKTUYECKOEe 3HAUEHHUE, MOCKOJIbKY B
3aBHCHMOCTH OT KBaJU(UKAIIMKA PEHIaeTCs BOMPOC O BO3MOXKHOCTH TMPUMEHEHUS TOr0 WHCTHTYTa B
HMMYILIECTBEHHOM 000pOTeE.

Crnenyer OTMETHUTh, YTO TPHU3HAKOM IPOIIEHHs J0Jdra Kak 0co00oro crocoba mpeKpameHus
00513aTEeNbCTB CIY)KUT TO, YTO HPHU HEM HE INPEANosaraercss Kakoe Obl TO HU OBUIO BCTPEYHOE
YIOBJIETBOPEHHUE, ITIOCKOJIBKY B IIPOTUBHOM CIIy4ae OTHOILIEHHs CTOPOH NPEBPATATCS B 3aBUCUMOCTH OT
OOCTOSITENIbCTB, B HOBALMIO MM OTCTynHoe. Kpome TOoro, B CBA3M C TeM, YTO MPOLIEHHE MA0Jra
IIPEJICTaBIsIET CO0OM OCBOOOXAEHHE KPEIUTOPOM JODKHHMKA OT MMYIIECTBEHHON O0O0sS3aHHOCTH,
COBEpILIAEMOE TI0 COTJIAIIECHUIO MEXIY CTOPOHAMHU, OHO IIPEeBpallaeTcs B IpeaAMeT gorosopa aapenus. 1o
9TOM NPHUYMHE K IIPOILIECHHUIO 10ra cieayeT npuMeHsaTh HopMbl ['K PO, koTopelie ycTaHaBIMBAKOT Clydan
3anpera gaperus (ct. 575 'K P®) nmubo ero orpannyenus (ct. 576 'K PD).

ITo MmaTepnanam apOUTPaKHOI NPAKTUKH.

OTHOILIEHUS KpeIuTopa U JIOJDKHUKA 10 MPOLIEHUIO J10JIMa MOKHO KBaTM(ULIMPOBATh KaK JapeHue,
TOJIBKO €CJIM CYJOM OyZIeT yCTaHOBJIEHO HAMEPEHUE KPEAUTOpPa OCBOOOIUTH JOKHUKA OT 00SA3aHHOCTU
II0 yIjIaTe JoJjira B KadecTBe Japa. B TakoMm ciydae IpolIieHHE JoJra JOJDKHO IOAYMHATHCS 3alpeTam,
yctaHoBieHHbIM cTatbeil 575 'K P®, n. 4 xoTtopoil He IOMycKaeTcs AapeHHe B OTHOLICHHUSX MEXIy
KOMMEPYECKUMH OpraHU3aLUsIMHU.

OO0111ecTBO C OrpaHUYCHHOM OTBETCTBEHHOCTHIO (3aMMOJIaBEIl) OOPATUIIOCH B apOUTPAKHBIN CY C
UCKOM K aKIIMOHEpHOMY OOILIeCTBY (3a€MIIMKY) O B3bICKAHMM IPOLEHTOB IO JOTOBOpY 3aiiMa M
HEYCTOWKH 32 HECBOEBPEMEHHBIN BO3BPAT CYMMBI 3aliMa.

Kaxk crnenoBano u3 mpeAcTaBlIeHHBIX CyLy JOKYMEHTOB, OTBETUHMK, MOJYYUB OT UCTUA JICHEKHBIE
CpEeICTBa 110 JOTOBOPY 3aiiMa, 00s3aJicid B YCTAaHOBJIEHHBIN T0rOBOPOM CPOK BO3BPaTUTh CyMMY 3aiimMa U
YIUIATUTh TPOLEHTHI 32 MOJIb30BAHUE JEHEKHBIMH cpeacTBaMH. [IOCKOJIBKY 3a€MIIMK HE BBITOJHUI
CBOEBPEMEHHO CBOMX OO0S3aHHOCTEW, PYKOBOJIUTENb 3aUMOJIaBLla HAIMpaBWJI B €ro ajapec MUCBMO C
TpeOOBaHMEM HEMEUICHHO BO3BPATUTh CyMMy 3aiiMa, yKa3aB MpH 3TOM, YTO B CIydae HCIIOTHEHHS
JAHHOTO TpeOOBaHUS 3aMMOJAaBEl] OCBOOOXKJAET 3aeMILIMKAa OT YIUIAThl IPOLEHTOB 3a IOJb30BaHUE
JEHEKXHBIMH CPEJICTBAMU M HEYCTOWKHM 32 HECBOEBPEMEHHBIM BO3BPAT CyMMBbI 3aliMa. 3a€MILUK CYMMY
3aiiMa BO3BpPATHIL.

B cBoux BO3pakeHHMSIX Ha MCK OTBETUMK yKa3al Ha OTCYTCTBHE Y HEro OO0s3aHHOCTH YIUIATHTb
MIPOLIEHTHI U HEYCTOMKY, TaK KaK JJaHHbIe 00s3aTeNIbCTBA IPEKPAILEHBI TPOLIEHUEM JI0JITa.

Cy,[[ nep130171 HHCTAaHIIUH UCK YyAOBJICTBOPUJII, MOTUBHUPOBAB CBOC PCHICHUC CJICAYIOLIUM.

[Ipomenue momira mpeacTapiseT co00i 0CBOOOKACHUE KPETUTOPOM JTOJDKHUKA OT UMYIIECTBEHHOM
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00s13aHHOCTH. B CBSI3M ¢ 3THM MPOIIEHHE J0JIra SIBISCTCS PasHOBUAHOCTHIO mapenus (ct. 572 'K PD),
MOATOMY OHO JIOJKHO MOJUYUHATHCS 3ampeTam, ycraHoBiaeHHbIM cT. 575 'K P®, B coorBeTcTBUU C 11. 4
KOTOPOU HE JOIYCKAETCs JAPEHNE B OTHOIICHHIX MEKYy KOMMEPUYECKUMHU OpraHU3alUsIMU.

Takum 00pa3oM, MPOIIEHUE J0Ira, COBEPIIEHHOE 3aMMO/IaBLEM, SIBJISICTCS HUYTOXKHBIM, HE BJICYET
KaKMX-JIM0O MOCIIEACTBUI, TO3TOMY O0A3aHHOCTb 3a€MILHMKA YIUIATUTh IPOLIEHTHI IO 10rOBOPY 3aiiMa u
HEYCTOMKY 332 HECBOEBPEMEHHBIN BO3BPAT CyMMBI 3aliMa HE IIPEKPATUIIACh.

CYI[ KaccallMOHHOM HWHCTAaHIUHU OTMCHUIJI PECHICHUC Cya HepBOfI HHCTAaHIIMK U B MCKE OTKasall II0
CJICOAYIOIUM OCHOBAHHAM.

B cootBercTBUUn co cT. 415 'K P® 00s13aTenscTBO mpekpamaercs 0CBOOOXKICHUEM KPEAUTOPOM
JOJDKHHKA OT JISKAIINX Ha HEM 00sI3aHHOCTEH, €ClTM 3TO HEe HAPYIIAET MpaB APYTHUX JIUIl B OTHOIICHUU
HUMYIIIECTBA KPEAUTOPA.

Cyay He TpeJCTaBICHO KaKuX-JIHOO CBEIICHUH, HA OCHOBAHUU KOTOPBIX MOXKHO ObUIO OBI clienarh
BBIBOJ] O HAPYIIICHUH TPOIICHUEM JIOJITa MTPAB TPEThUX JIMIl B OTHOIICHUU UMYIIECTBA KPEAUTOPA.

OueHuBasi KBATU(UKAIMIO CYJOM MIEPBOM MHCTAHIIMU MPOILIECHUS JOJTa B KAU€CTBE Pa3HOBUIHOCTH
JapeHus, CyJ KacCallMOHHON WHCTAHIMM YKa3al: KBaTU(UIUPYIOUIUM MPHU3HAKOM JapeHus SIBISETCS
cormacHo n. 1 cr. 572 Kopmekca ero 6e3Bo3Me3qHOCTh. [Ipu 3TOM rpaxaaHcKoe 3aKOHOJATEIbCTBO
UCXOIUT U3 MPE3yMMIHNH BO3ME3AHOCTH noroBopa (m. 3 cr. 423 'K P®). [loatomy mpoieHue ponra
SIBJIICTCS JapEHUEM TOJIBKO B TOM Clly4ae, €ClId CyJIOoM OyJeT yCTaHOBJICHO HAaMEpEHHUE KpeauTopa
0CBOOOJUTH JOKHUKA OT O00S3aHHOCTH IO YIUIaTe JoJira B kadecTBe Aapa. OO OTCYTCTBUU HaMepeHUs
KpEeIUTOpa OJapUTh JODKHHUKA MOXKET CBUIETEIBCTBOBATh, B YACTHOCTH, B3aWMOCBS3b MEXIY
MPOLICHHEM JIOra W TIOJyYeHHEeM KPEeIUTOPOM HUMYIIECTBEHHOW BBIMOJABI IO KakoMy-JIu0Oo
00513aTENbCTBY MEXY TEMH K€ JTHIIaMHU.

I/I3y‘lI/IB OTHOIICHHA CTOPOH, CYI KacCallMOHHOM HMHCTaHIINU YCTAaHOBUJI, YTO LCJIBKO COBCPIICHUA
CACIIKHW MNPOHIICHUA A0Jra ABJIAIOCH obOecreyeHme BO3BpaTa CYMMBI 3aJ0JIDKCHHOCTHU B HCHpOHIGHHOfI
yactu 0e3 O6paH_IeHI/I${ B CyH, T.C. Y KpeAUTOpa OTCYTCTBOBAJIO HAMECPCHUEC OJapUTh JOJIZKHUKA.

[TockonpKky B JaHHOM Cclly4ae y KpeauTopa He ObUIO HaMEpEeHHs OCBOOOAMUTH JODKHHKA OT
00513aHHOCTH B Ka4eCTBe Japa, B YJOBIETBOPEHUHU MUCKa OTKa3aHO <248>.

<248> Ilyukr 3 unpopmanronHoro nucsema Ilpesnauyma Beiciero Apourpaxknoro Cyna PO ot 21
nexadbpsa 2005 r. N 104 "OOG30p nmpakTHKU NpUMEHEHHs] apOUTpakHBIMU cyAaMu HopM ['paxaaHckoro
kozekca Poccuiickoii denepaiui 0 HEKOTOPBIX OCHOBaHMAX MPEKPALIeHUs 0053aTeNbCTB" .

[Tpomenuto gonra nocesiieHa Beero ofaua crathst [’ K P®, Ho nMeHHO U3 ee coaepxaHus cyieOHble
MHCTaHIMK JAeNald CTOJb LIMPOKHE BBIBOABI, YTO MPAKTUYECKOE HCIOJIb30BaHUWE 3TOTO HWHCTUTYTa B
KOMMepYecKoM 000poTe Obl10 nmapaian3oBano. [1o cBoeil ropuanyeckoit KOHCTPYKLMHU MPOIIEHHE JOIra U
JapeHue AeHCTBUTEIbHO UMEIOT HEKOTOPOE CXOJICTBO, HO HE TOXKIECTBO.

JnurenpHOEe Bpemsi CylneOHbIe WHCTaHIIMHM paccMaTPUBaIM TNPOIICHHE JOJra Kak JOTOBOp, a
MOMEHTOM TpEKpaIeHus: 00s3aTeIbCTBA CYMTAIM COTJIache JOJDKHUKA Ha Tpomienue monra (m. 1 ct. 433
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'K P®). Bo3MoxHO, 3Ta MO3WIMSA HE JUIICHA JIOTUKH M COOTBETCTBYET MPAKTHUKE (HECMOTps Ha
MIPOIICHHBIN JOJT, TOJDKHUK BCE PABHO BIIPABE HCIIOJIHUTH CBOE 00SI3aTEIBCTBRO).

BriBOZ1 00 0THOCTOPOHHOCTH MPOIICHHS J0JITa MOXHO caenarh u3 popmynupoBku cT. 415 'K PO,
B COOTBETCTBHH C KOTOPOH 00s3aTEIbCTBO MPEKPAIIACTCS OCBOOOKICHHEM KPEIUTOPOM JODKHUKA OT
Jexamux Ha HeM oOs3anHocteil. Ilpm  3ToM  BhIpakeHue "0053aTENBCTBO  MpPEKpaliaeTcs
ocBOOOXKIeHHEM" HE CONEPKUT YKa3aHWsA Ha Kakoe-TMOO COrJalleHue MEXAy KpEeIuToOpoM U
NoKHUKOM. KpeauTop cBoMM OJHOCTOPOHHMM BOJIEBBIM aKTOM OCBOOOXKJaeT JOJDKHHKA OT
COOTBETCTBYIOLIEH OOS3aHHOCTH M TE€M CaMbIM IpPEKpaIlaeT 00s3aTeIbCTBO, B TO BpeMs KaK JapeHue
IpernoiaraeT 00sA3aTeIbHOE COrJIacCue OJapseMOro MpPHUHATH Jap U HMMEHHO I[03TOMY SBJSIETCS
noroopoM. OZHOCTOPOHHUN XapaKTep MPOILEHUs A0ira (B MPOTUBOIIOJIOKHOCTh IOTOBOPHOM MPUpPOAE
JapeHUs1) MOXKET MOCIYKUTh OAHUM U3 apIYMEHTOB JEHCTBUTEIbHOCTH CICIIKH.

Mexay TeM KBanu(UKaLUs TPOIIEHHS T0JTa KaK OJHOCTOPOHHEH CIEIKH aBTOMATUYECKH CHUMAET
BOIIPOC O BO3MOXHOCTH MPUMEHEHUS K OTHOIICHUSIM CTOPOH HOPM O JoroBope napenus (ct. 572, 575 T'K
P®), motoMy 4dYTO OJHOCTOPOHHSSI CHAEIKAa HU TPH KAKUX OOCTOATENhCTBAX HE CMOXKET
TpaHCPOPMHUPOBATHCS B JOTOBOP (COTIIAIIIEHUE ), KOTOPHIM BO BCEX CIIy4asX sSBISETCS JAapeHHeE.

OnHOM M3 CYIICCTBEHHBIX OCOOCHHOCTEH JOTOBOpa JApEHHUS SBISETCS €ro 0e3BO3ME3THOCTh. JTOT
KBATM(DUUIUPYIOMMK MpHU3HAK JoroBopa mpsmo 3akperuieH B Komekce (cr. 572 'K P®D). JlrwoGoe
BCTPEUHOE MPEIOCTABICHUE CBHJIETEIBCTBYET 00 oTcyTcTBHH napenus (cT. 423 'K P®). CnenoBarenbHo,
MIPOLICHHE JI0JITa MOKET OBITh KBATU(PUIIMPOBAHO KAaK JapeHUE TOJIBKO B TOM CIIy4ae, eCil BOIPOC O €ro
0€3B0O3ME3THOM XapakTepe Oyner pemieH moyiokurensHo. [Tockonbky cr. 415 'K P® He yka3biBaeT Ha
0e3BO3ME3/IHBIM XapakTep MPOLIEHHUS 10ira, To OyAeT AeWCTBOBaTh MPE3yMIIUs €r0 BO3ME3IHOCTH.
WHpiMM clioBaMH, NPOIIEHHE J0JIra BO3MOKHO, €CIIM KPEIUTOp IOJIydaeT KaKoe-ITMOO BCTpEdyHOe
MIPEAOCTABIIEHUE CO CTOPOHBI TOJKHUKA.

§ 2. Ponb MeauaTopa B nporeaype Meauaiuu

Menuatop sBISETCS CHELMATMCTOM, KOTOPBI NpU3BaH pa3peuiarb KOHQIMKTBI C MOMOIIBIO
Meauanuu. OH y4yacTBYeT B NpOLEAype MeAHallud Kak TPeThs, HeHTpanbHas, He3auHTepeCOBaHHAs
cTopoHa. B mpouecce neperoBopoB MeauaTop MoMoraeT KOH(GIUKTYIOIUM CTOPOHAM MOHSTh UHTEPECHI
CBOM U NPOTHUBHUKA, ONIPCACTIUTE 3aHUMACMBIC IMO3UIUU. Taxxe MeIAuaTop NMOABOAUT CTOPOHBI K ITOUCKY
KOHCTPYKTHBHOT'O PEIICHUs CIopa, MPUEMIIEMOro Uil 00eUX CTOPOH, M MOMOTraeT CTOpOHAaM HAWTH TO
pelieHne, KOTopoe yCTPOUJIo Obl BCEX YUaCTHUKOB KOH(DIIMKTA.

MenuaTopy OTBOOUTCS BEChbMa 3HAUMUTENbHAsl pOJib, MO3TOMY CIEIYET OIpPEAENATh YPOBEHb
TpeOOBaHUM K €ro KaHIUaaType.

[Ipy TOATOTOBKE MEAMATOPOB TPEIBSBISIOTCS OYEHb CEpbe3Hble TPeOOBaHUA K JIMYHOCTU
MeauaTopa, TaK KaK Halu4yus OcCOOBIX KauecTB TpeOyer cama crenuduka mpodeccuu.
CepTuUIIMPOBaHHBIA MEIUATOP TAKXKE JOJDKEH ObITh O0y4eH W C TOYKH 3PEHUS CaMOil TEXHOJIOTHUU
MPOBEACHUS TIPOIeyphl. BOT modyemy 4enoBek, MIIaHUPYIONIUN CTaTh MOCPETHUKOM, 00s3aH MMOHUMATh,
4TO, AaKe MPOUIS Kypc OOydeHHs M MOTY4YuB cepTU(HKAT Ha MPaBO pabOTHI MEIUATOPOM, OH JOJKEH
OyZIeT OCTOSTHHO COBEPIIEHCTBOBATHLCS, MOAJIEP)KUBAst U yiIydlllas MpUuOOpETEeHHbIE HaBBIKU, POXOJIUTh
JIOTIOJTHUTEIbHOE O0yUeHue, YTITyOsisi 3HaHUS U TIOBBIIIAs MPo(ecCHOHABHYI0 KOMIETEHTHOCTD.

Kaxnprit meamaTop, BHE 3aBHCHMOCTH OT TOTO, TJI€ OH TPOXoams OOy4YeHHe, TOJDKEH OBITh
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MOCJICIOBATEIBHBIM B IIPUBEPKCHHOCTH TPOPECCHOHATIBHOM ITHKE Meauaropa. PaHee Mbl yKa3bIBaIHl O
cymectBoBanuu Kojekca moBeqeHHs MEAMAaTOPOB, HAJ KOTOPHIM HAET aKTHUBHas paboTa MeaMaTopoB
Poccun. B ero ocnoBe nexur EBpomnerlickumii xkomexc mnoBeneHus menuatopoB (Code of conduct).
OcHoBHBIE TpeOOBaHUS MPOPECCHOHATBLHON ATUKH, KOTOPBIE ObUTN chopMyarpoBanbl B 3ToM Konekce, B
MIOJTHOM Mepe OTPakatoT BCe HEOOXOAMMBIE Ka4yeCcTBa, KOTOPHIMHU JO0JDKEH 00J1a/1aTh MEIHATOP.

Wtak, MenuaTop ycTaHaBIMBAeT (PaKTHUECKHE OOCTOSATENHbCTBA BO3HUKIIETO MEXIY CTOPOHAMH
KoH(pauKkTa. OJIHAKO 3TO HE 03HAYAET, YTO OH OYyJeT yriayOsaThCs B IMYHBIE HCTOPUH U IPOOIJIEMBI.

Ha camom gene 4acto mpu BO3HMKHOBEHUM pPa3HOIVIACHM B JIEJIOBBIX OTHOLICHUSAX IapTHEPHI
IBITAIOTCS IOTOBOPUTHCS APYT C APYrOM HAaNpsSMY0, HO IIEPErOBOPhI CPBIBAIOTCS B CUILy TOrO, 4TO 00e
CTOPOHBI 3aHUMAIOT OYEHB KECTKUE ITO3ULINH.

MenuaTop e 1momMoraer CTOpoHaM B3IVISIHYTh Ha MX MpoOsieMy MO-Apyromy, Kak Obl CO CTOPOHBI,
YTOOBI OHM MOTJIM JIy4lll€ YBUJIETh HHTEPECHI U NOTPEOHOCTH APYT Ipyra, MOHATh, Y4eEM OHU MOTHBUPYIOT
CBOIO MTO3UIIMIO U OXKHUIAEMbII UIMU UCXO0JT KOH(DIIHMKTA.

Menuarop Kak JHUII0, MPUBIEKAEMOE CTOPOHAMU B KadyeCTBE TMOCPEAHUKA [JIi COJEUCTBHUS B
BBIPa0OTKE CTOPOHAMHU PEUICHHS IO CYIIECTBY CIOpA, BHINOMHACT psia GyHKIuM <249>, Grnaromnoiy4Hoe
OCYIIECTBJICHUE KOTOPBIX 3aBUCUT OT €ro KOMIIETEHTHOCTHM B 00JIACTU KOMMYHHUKAIIUU, BEACHUS
MIEPETOBOPOB U yHpaBIeHUS KOHPIUKTOM B IEJIOM.

<249> Tlox ¢yHKIUSAMH MeauaTopa MOXHO TOHHMMATh OCHOBHBIE HAINpaBlIEHUS JAEWCTBUN
MEIUaToOpa, BBIPAKAIOIIME pOJIb M 3aJaud MeAuaTopa B MPOLEIYPHOW, COAEPKATCIBHOU U
AMOIIMOHAIBHO-TICUXO0JIOTHUECKOU cepax.

OYHKIMH, KOTOPbIE OCYIIECTBISET MEANATOP, MOKHO KJIaCCU(PUIIUPOBATH B 3aBUCUMOCTH OT cdep
€ro JIeSATEeNIbHOCTU: BO-TIEPBBIX, (yHKIMU B cdepe mNpoueaypsl; BO-BTOPBIX, (PyHKIMU B cdepe
COJIEp>KaHusl CIopa; B-TPEThUX, GYHKIUU B IMOIIMOHATLHO-TICUXOJIOTHYECKOU cdepe.

B cdepe mpomemaypsl MemuaTop BBITIOJHSET JBE€ OCHOBHBIE (DYHKIIMU: OpPraHU3AIMOHHYIO U
Me1aroru4ecKyro.

Urto kacaeTcsi OpraHu3allMoHHON (QYHKIUH, TO €€ CIeIyeT paccMaTpuBaTh B ABYX 3HAUCHMSIX:

OpFaHI/I3aL[I/IOHHO'TeXHI/I‘lCCKI/Iﬁ ACIICKT (HOI[I‘OTOBKa MoOMCIICHN, OpTraHru3alusa IMPOCTPAHCTBA IJIA
COBMCCTHBIX MEPErOBOPOB U I/IHI[I/IBI/I)IyaJ'H)HOI\/'I pa6OTBI C YUYCTOM KOJIMYCCTBA YYACTHHUKOB MCIMWAIINH,
obOecrnieueHre TEXHHUECKOMN MNOAACPIKKHU B CIIydac HGO6XO,[[I/IMOCTI/I )51 T.,I[.);

OpraHU3AIMOHHO-TIPOLICTYPHBIA (YIIPaBICHYECKH) acCIeKT, KOTOPBIA CBSI3aH C O0OECTCUCHHEM
MOCJIeI0BATEIbHOTO U KOHCTPYKTUBHOT'O BEJECHUS NIEPETOBOPOB. J[aHHBIN acHeKT SIBISETCS BhIPAXKEHUEM
caMOU MeTUAaTUBHOU TEXHOJIOTUU.

Brmmonnenue OpFaHI/I3aLII/IOHHOI‘/JI (I)YHKI_II/II/I B NPOLCAYPHOM acCIICKTC NpCAIojiaract, BO-IICPBLIX,
CO3JaHnC MOCPCAHHUKOM YCHOBPII;'I AJI1  KOHCTPYKTHBHOI'O Auajora BCEX YYaCTHUKOB MCEAWAIIUU,
BO-BTOPBIX, OPraHU3allii0 MCPEroBOpPOB CTOPOH COIJIACHO I/I36paHHOI>'I (C y4ueTOM CHCI_[I/I(I)I/IKI/I cnopa)
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mojenu. [l 3Toro MeauaTop HCHOJb3yeT MpueMbl 3((EeKTUBHOW KOMMYHMKALIMM, a TaKXKe 3HAHUS
TEOPHUH IIEPETOBOPOB U HABBIKM YIIPABJICHUS IIEPETOBOPHBIM IIPOLIECCOM.

B cnyuae ecnu COOTBETCTBYIOIIKE YCIOBUS HE OTOBOPEHBI B COMVIALICHUH O IPOBEICHUH MEIUaIiH,
TUI TIEPETOBOPOB OyIeT 3aBUCETh OT NPOPECCHOHATBHOTO BBHIOOpPA MeIUaTopa, €ro HaBBIKOB U
MEPCOHANBHOTO  MOAXOAAa K  NPUMHPUTENbHOM  mpouenype. OCHOBHBIMH — HHCTPYMEHTaMH,
UCTIOJIB3YEMBIMU JJIsi OCYIIECTBJICHUSI 0003HAUYCHHOHN BBINIE (PYHKLUH, SBISIOTCS TEXHUKH aKTHBHOTO
ciymanus ¥ o0paboTku uH(OpMAalNMU, BOIPOCHBIE TEXHUKH, B TOM YHCJIE TEXHUKH MOCTaHOBKHU
BOIIPOCOB C LIEJbI0 CTHUMYJIMpPOBAaHUS CTOPOHBl K TIOMCKY HOBBIX HECTAHJAPTHBIX PpPELICHUH
yperynupoBanus cropa. Takum o0pa3zom, MenuaTop, He BMEIIMBASCh B COAEPKATEIbHYIO YacTh CIOpa,
yHpaBisieT KOH(PIUKTOM, YTO B KOHEYHOM HTOTE IPUBOJUT K €T0 Pa3peIieHHIo.

Hez[arornquKa;I (bYHKHI/IH PEAINU3YETCA B IBYX KOMIICTCHIUAX

1) HemocpeICTBEHHO B XOJIC MEIHWAIMK, HANpUMEp Ha J3Tale WHIAWBHIYaTbHOW paboOThI CO
CTOPOHAaMH, MpPU HEOOXOAMMOCTH MEIUATOp MOXKET o0O0ydaTh CTOPOHY BEIEHHUIO IIEPEroBOPOB,
BBICKA3bIBAaHUIO CBOWX MpeUIoxKeHUU. B 3apy0OexxHol nuTepaType AeSaTeIbHOCTh MeAraTopa B JTAHHOM
HAIMpPAaBIIEHUU HA3bIBAIOT "MEPCOHAIBHBIM MEPETOBOPHBIM KOYYHMHTOM" (OT aHri. coach - TpeHUpPOBAThH)
<250>;

<250> Spencer D., Brogan M. Vkas3. cou. P. 49.

2) OINOCpPEIOBAaHHO, T.€. B TEYCHHWE BCEH MPOIEIyphl MEAWAIMH CTOPOHBI OOYYArOTCS BEICHHUIO
WHTETPATUBHBIX MEPErOBOPOB (IIPH peau3alii KJIAaCCUYECKON Mojenu Meauanuu). VHBIMU CclIoBaMH,
MEINATOP CBOWMH JCHCTBHSIMH (DOPMHPYET Y CTOPOH OIpEICICHHBIE 00pa3bl W MOJCIN ITOBEICHMUS,
KOTOpblE OHU B TMOCIEAYIOIIEeM CMOTYT pEalu30BbIBaTh NPU YPETyIUPOBAHUU pa3HOTIACHA
CaMOCTOSITENTLHO 0€3 BMENIaTeIbCTBA TPETHHX JIUII.

Kpome TOro, B cdepe coaepkaHusi CHopa MeIHATOP BBIMOJHAET HH(YOPMAIMOHHYIO
(npenocraBieHre OOBEKTUBHOW HMH(OpPMAMM OTHOCHUTEIBHO CJOXKHBIX BOIPOCOB) U B HEKOTOPBIX
CllyyasiX - KOHCYJbTAaUMOHHYIO (yHKIMHU. OuyeBUIHO, 4TO JaHHble (YHKIMU XapaKTE€PHbI JHUIIb JUIS
HEKOTOPBIX (HEKJIACCUYECKHUX) MOJIeNIe MeAHaluH.

CDYHKI_II/IH obecneueHust 6HaFOHpH5{THOFO INCHUXOJIOTHYCCKOIr0 KJIMMaTra O3HadacT ﬂeﬁCTBHH
MeJuaTropa, HallpaBJICHHBIC HA MOJACPKAHUC MHPHOI'O BSaHMOI[GﬁCTBHﬂ Y4aCTHHUKOB HpHMHpHTGJ’IBHOﬁ
npoueaypel u COGJ’IIOI[GHI/IG OanaHca CHII CTOPOH. B AaHHOM cCliyda€ HpPUOPUTCTHOC MCCTO 3aHUMAKOT
HAaBBIKU YITPABJICHUA KOH(i)J'II/IKTOM U PEryjsinv SMOIMUOHAJIBHOTO HAIIPAKCHUA CTOPOH.

Bce mnepeuncinennbie (QyHKIMH MeAMATOpa B3aMMOCBS3aHBl U B3aWMOOOYCIOBIIEHBI, YTO
o0ecrieurBaeT NOCTyNaTebHOE MPOJABUKEHHE CTOPOH B IMEPEroBopax K YperyJIupoBaHHUIO CIIOpA.
CrnenyeT OTMETUTH, UYTO peaU3alusl ONPEeACTICHHBIX (YHKIMI U MPUMEHEHHE YKa3aHHBIX MPUEMOB U
TEXHUK BO3MOXXHBI HE TOJIKO B paMKaxX MEIUalllU, HO U B JIIOOOW WHOM IOPUANYECKON MpaKkTHKe <251>.

<251> KanamnukoBa C.M. Meaunauust B cdepe rpaxnanckod ropucaukuuu. M.: MHpoTponuk
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Menmna, 2011.

WTtak, nesreabHOCTh MeAMaTopa MpelCcTaBiseT co00il 0CO3HAaHHOE MCIIOJIb30BaHHE CIELMaIbHbBIX
TEeXHUK M IIPUEMOB B LEJIAX YyIpaBICHUSA Ieperopopamu. Mexay TeM poilb Meauaropa He
OTrPAaHUYUBAETCS IMPOCTOM OpraHU3alUeil U XPOHOMETPUPOBAHUEM IIEPETOBOPHOIO IpoLecca B LEAX
o0ecriedeHrs: MOHMMAaHUs (32 UCKITIOYEHNEM HEKOTOPBIX HEKJIACCHYECKHX MOJIENEeH MeIHalnn) U B 3TOM
CMBICJIE MeIHalMs OTJIMYacTcs OT TaKUX IpoUeNyp, Kak mojepauusd. B To ke Bpems Menuarop He
HA/ICJICH MOJIHOMOYMSAMHU HA BBIHECEHHE 00s3aTENBHOTO JUIsl CTOPOH PEHICHUs. DTUM MPUMHUpPHUTENbHAS
oporenypa C ydacTHEM IIOCPEJIHUKAa OTIMYAeTcs OT TPETeHCKOro pa30oupaTenbcTBA U UHBIX
IOPUCIUKIIMOHHBIX TMPOLEAYp, a TOTOMY JIOJDKHA PAaccMaTpUBaThCA KaK BHEIOPHCIUKIIMOHHBIA CIIOCOO
YpEryJMpOBaHHUs IIPABOBBIX CIIOPOB.

Cnucok nureparypsl

AbononuH I'.O. IlocpeaHnuyecTBO NpH pa3pelIeHnd CIIOPOB KakK ajbTepHATHBA CyJeOHON TshkOe //
Opuct. 2001. N 5.

AnexceeB M.A., HMumakoBa A.O., Huxomokun C.B. Tpanchopmamus periameHTaINH
NESATEILHOCTH M KOMIIETEHIIMA MEXIyHApOIHOTO KOMMEPYECKOTO apOuTpaxa (3KOHOMHKO-TIPABOBBIC
notpebHocTu coBpeMeHHoro xo3siiictBoBanus) / [lon pen. A.O. WMumaxosoii, C.B. Hukontokuna. M.:
KOpautundopm, 2012.

AnnpeeBa T.K. Hekoropeie kommeHntapuun k ®DenepanbHomy 3akoHy "O TpeTeickux cyaax B
Poccuiickoit @enepanun" // XozsiictBo u npaso. 2003. N 1.

bparunckuit M.U., Butpsuckuit B.B. JloroBoprnoe mpaBo. Kuura nepBas: OOmiue MoOn0KEHHUS.
W3nanune nononHutensHoe, crepeoTunHoe (5-it 3aBoa). M.: Craryt, 2002.

byprosas E.B. Kondnukronorus. M., 2002.

Haseinenko JI.JI. MupoBoe cornameHue Kak CpeICTBO BHECYNEOHOTO YperyJHpoBaHUs
YaCTHOIIPABOBBIX CMOPOB (1o mpaBy Poccun M HEKOTOPHIX 3apyOexHbIX cTpaH): Juc. ... KaHI. IOpHI.
Hayk. M., 2004.

3aiineB AWM., Kysnenos H.B., CasenbeBa T.A. HerocynapcTBeHHbIE POLIELYPhl YPETYJIUPOBAHUS
npaBoBbIX criopoB. Capartos, 2000.

KanamnukoBa C.M. Meaunanus B chepe rpaxmanckor ropucaukuunu. M.: Undotponuk Menua,
2011.

KannuctpatoBa P.®d. AnbTepHaTHBHOE CYJIONPOU3BOACTBO JUISl pa3pelleHHs SKOHOMHYECKUX
criopos // Cynebnas cucrema Poccuu. M., 2000.

Kneangpos M.U. Ilponuioe TpeTeckuX CylOB MO pa3pelIeHUI0 SKOHOMHUYECKUX CHOpOB //
Tperetickuii cyn. 2000. N 5.

KonnoB A.}O. Ilonsatue, kinaccupukanus W OCHOBHBIE BHJbI AIbTEPHATHUBHBIX CIIOCOOOB
pasperrenus ciopos // XKypran poccuiickoro mpasa. 2004. N 12.

www.consultant.ru Crpanura 182 u3 185
HaJeKHasl MPpaBoBas NMOAAECPIKKA


http://www.consultant.ru/
http://www.consultant.ru/
https://login.consultant.ru/link/?req=doc&base=CJI&n=8090&date=20.02.2021

"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

Jlucunpin B.B. Memuanusa - cnoco0 paspemnieHusi KOMMEpUYecKuX crnopoB B Poccuiickoit

®enepaunn: Kparkuii kype nexuuii. M., 2009.

Menuanus B paktuke Hotapuyca / OtB. pea. C.K. 3araitnoBa, H.H. Tapacos, B.B. fpkoB (cepus
"bubnmoreka meauaropa". Ku. 3). M.: Madorponuk Menua, 2012.

Meiiep JI.W. FOpuaudeckue ucciienoBanus OTHOCUTEIBLHO ToproBoro osita Oxeccel // Meitep J1.1.
W36panHble mpou3BeneH s 1o rpaxaanckomy mnpasy. M., 2003. C. 209.

MexayHapoaHoe KoMMepueckoe mpaBo: YueoHoe nocobue / [loxg obm. pex. B.®. ITomonmomyio.
M.: Omera-JI, 2004.

Hacripos P.B. O kommepueckux cynax B Poccuu // Poccutickuii ropuanueckuii sxypHair. 1996. N 2.

HerocynapcTBeHHBIC MPOIICIYPHI YPETYIUPOBaHUS CIIOPOB: Y4eOHO-MeToanueckoe mocooue / [lox
pen. A.W. 3aiinesa, B.M. Menuxosa, O.A. Kopo6osa u ap. Boarorpasn, 2005.

Hempitnna M.B. AunbrepnatuBHOE mpaBocynue B Poccum // Pa3ButHe anpTepHATUBHBIX (OPM
paspernieHus mpaBoBbIX KOHGIHKTOB. CapaTos, 2000.

Hemataesa T.H. Tpeteiickue u rocynapctBeHHsie cyasl // Bectnuk Ilepmckoro yHuBepcHTETa.
IOpunnueckue nayku. 2001. Bein. 2.

Koncynprantlntoc: npumeyanue.
Monorpadus C.B. HuxomrokmHa "MeXayHapoJIHBIH KOMMEpPYECKHUH apOuTpax" BKIIOYCHA B
nH(pOpMaLMOHHBIN O0aHK cornacHo myoaukanuu - FOctuumuadopm, 2009.

Huxomtokun C.B. MextyHapoanblii kommepueckuii apoutpax. M.: FOctuunngpopm, 2010.

Hukomoxkun C.B. MupoBbie clienku Kak peryjasiTopbl KOMMEpYECKUX KOH(IUKTOB: MoHorpadus.
M.: FOpnutundopm, 2011.

Huxomoxun C.B. Tperteiickoe cornamnieHne Kak OCHOBaHUE pa30upaTesibCcTBa CIIOPOB B TPETEHCKOM
cyne: Monorpadus. M.: @uHaHcoBbIi yHHBepcHTeT, 2012.

HocsipeBa E.W. Anbrepnarusnoe paspeuienue criopos B CLIA. M.: OAO "N/ I'oponent", 2005.

[TonyskroB A. Ilpumupenue cTOpoH B apOUTPaKHOM U IpakJaHCKOM Iporecce // ApOuTpaxHbIi 1
rpaxaanckuii npouecc. 2006. N 5, 6.

[TocpennnuecTBO (Menuanusi) B X03sicTBeHHBIX cyaax Pecrnyonuku bemapyces / Ilox pen. B.C.
Kamenkosa. 2-e¢ n3a. Munck: Jlukra, 2012.

Paguenko B.A. CounanbHO-’KOHOMHUYECKHE U OPraHU3ALMOHHO-METOJMYECKUE MPEIITOCHUIKI
pa3BUTHS AIBTEPHATUBHOTO pa3pelieHus cnopos B Poccuu. Poctos-Ha-/{ony, 2000.

Pazgutne memmanuu B Poccum: Teopus, mpaktuka, oOpasoBanue: CO. cr. / Ilon pen. E.W.
Hocwipesoit, JI.I'. ®unpuenko (cepus "budbmmoreka menuaropa". Ku. 4). M.: Uadorponuk Menua, 2012.

www.consultant.ru Crpanura 183 u3 185
HaJeKHasl MPpaBoBas NMOAAECPIKKA


http://www.consultant.ru/
http://www.consultant.ru/
https://login.consultant.ru/link/?req=doc&base=CMB&n=16302&date=20.02.2021
https://login.consultant.ru/link/?req=doc&base=CJI&n=12533&date=20.02.2021
https://login.consultant.ru/link/?req=doc&base=CMB&n=17157&date=20.02.2021

"[IpaBOBBIC TEXHOJIOTUH IOCpeIHUIeCTBA (Meauamu) B Poccuiickoit denepanum:

Hayuno-npakruueckoe nocooue" Jokyment npenoctasien Koncynsrantllmoc
(Huxosokun C.B.) JHara coxpanenus: 20.02.2021
("1O...

PoxkoBa M.A., EnuceeB H.I'., CkBopioB O.1O. JloroBopHoe 1mpaBo: corjanieHue o MmojCcyaHOCTH,
MEXIYHAPOAHOU MOJCYAHOCTH, MIPUMUPHUTEIBHON MPOIEAype, apOUTpakHOe (TPETEHCKOE) U MUPOBOE
cornamenue. M.: Cratyt, 2008.

Pomanenko M.A. AsnbprepHaTtuBHBIE (DOPMBI paspemieHus] MPaBOBBIX KOH(IUKTOB B cdepe Mmpas
yesoBeKa U rpaxkaanuna: [uc. ... kana. opua. Hayk. Caparos, 2008.

Koncynprantlntoc: npumedanue.

Cratpa ['.B. CeBactbsinoBa, A.B. LlpimienkoBoi "TeHaeHIMM pa3BUTHS MHCTUTYLUHOHAIBHBIX Havasl
ATBTEPHATHBHOTO Pa3pelICHUs CIIOPOB" BKIIFOUYEHA B MH(POPMAIIMOHHBIN OAHK COTJIACHO ITyOIUKAIUU -
"Bectauk BAC P®", 2007, NN 3, 4.

CeBactbsanoB ['.B., LlpmmienkoBa A.B. TeHnueHuuu pa3BUTHS HMHCTUTYLMOHAIbHBIX Hayall
anpTepHaTUBHOTO pazpemieHus crnopos // Becthuk BAC P®. 2007. N 10.

Ceprees K.H. AnbrepHaTHBHBIE CIIOCOOBI paspemieHust cropoB // IIpodeccrmoHanpHbie HABBIKA
IOPUCTA: OMBIT MPaKTH4ecKoro o0yuenus. M., 2001.

CkBopuioB O.}O. Tpereiickoe pa30upaTeabCTBO MPEANPUHUMATEIBCKIX CIIOPOB B Poccuu:
npo0ieMbl, TeHAeHINH, iepeniekTuBbl. M.: Bontepe Kiysep, 2005.

CroneroBa J[.O. KOHQUIMKTBI B MEXKIYHAPOJTHBIX KOMMEPYECKHX CHCIKAX M albTCPHATHBHBIC
CylIeOHOMY CIIOCOOBI UX paspenieHus: ABToped. auc. ... kKaua. opua. Hayk. M., 2007.

KoncynprantlIntoc: npumeyanue.

Crares [I.A. CyBopoBa "®opmupoBaHue NPUHIMIIOB MPUMHUPHUTEIBHOIO MPOU3BOJCTBA B CIOpax C
YYaCTHUKaMH SKOHOMHUYECKOW JESATENhbHOCTH" BKIIOYEHA B HHGOPMAIMOHHBIA OaHK COTJIACHO
nyOnukaruu - "FOpuct", 2006, N 4.

CyBopoB JI.A. ®opmupoBaHHE MNPUHIUIIOB NPUMUPHUTEIBLHOTO TMPOM3BOACTBA B CIOpax cC
y4aCTHHKaMHU 3KOHOMUYecKo# aestensHoctH // FOpuct. 2006. N 6.

Tuxomupos F0.A. KonnusznonHnoe npaBo: YueOHoe HaydHO-TIpakTH4eckoe nmocoodue. M., 2000.

XepconneB A.l. AnbTepHaTUBHOE pa3pelIeHHe CIIOPOB: MPOOIEMbl MPABOBOTO PETYIUPOBAHUS U
eBporeickuii onbiT // Poccuiickuit topuandeckuit xypaai. 2003. N 3.

XpecToMaTHsl aJdbTEPHATUBHOIO pAa3peIICHUs] CHOpPOB: Y4eOHO-METOAMYECKHE MaTepHaibl |
npaktuueckue pekomenaanuu / Coct. I'.B. CeBactpsanoB. CI16.: AHO "Penakuus xyprana "Tperelickuii
cyn", 2009.

Xynorikuna T.B. Opunnyeckas KOHQIMKTOIOTHS: OT MCXOJHBIX MO3ULIUNA TEOPUHU 10 MPAKTHUKH
paspelieHus ¥ NpeynpexKIeHns IopuIndeckoro kongmukra. Capanck, 2001.

[aperoponuieBa E.A. TlpumupurensHbie Nporeayphl Kak CIOCOO0 ONTUMHU3AINNHN TPAXKTAHCKOTO
CyZomnpou3BoicTBa // Poccuiickuii exeroHUK rpak JaHCKOTro M apOuTpaxHoro npouecca. 2006. N 5.

www.consultant.ru Crpanura 184 u3 185
HaJeKHasl MPpaBoBas NMOAAECPIKKA


http://www.consultant.ru/
http://www.consultant.ru/
https://login.consultant.ru/link/?req=doc&base=CMB&n=15831&date=20.02.2021
https://login.consultant.ru/link/?req=doc&base=CJI&n=19470&date=20.02.2021
https://login.consultant.ru/link/?req=doc&base=CJI&n=12709&date=20.02.2021
https://login.consultant.ru/link/?req=doc&base=CJI&n=35246&date=20.02.2021

"[IpaBOBBIC TEXHOJIOTHHU MOCpeAHNYeCTBa (Meananun) B Poccuiickoit deneparun:
Jokyment npenoctasien Koncynsrantllmoc

Hayuno-npaktraeckoe nmocooue"
(Huxomroxun C.B.) JHara coxpanenus: 20.02.2021

("O...

UymukoB A.H. Benenue meperoBopoB: crpaTerusi, KOMMYHHKaIUs, GacuidTanus, Meauanus. M.,
1997.

www.consultant.ru Crpanura 185 u3 185
HaJeKHasl MPpaBoBas NMOAAECPIKKA


http://www.consultant.ru/
http://www.consultant.ru/

